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EPA received a petition from Par Hawaii Refining, LLC (“PHR”) dated December 29,
2017, for a one-year extension of the Renewable Fuel Standard (RFS) small refinery exemption
for PHR’s Kapolei, Hawaii refinery (the “Kapolei Refinery”) in 2017. For the reasons described
herein, EPA is granting PHR’s request for an extension of the Kapolei Refinery’s RFS small
refinery exemption for 2017.

EPA notes that PHR’s Kapolei Refinery did not receive the initial, statutory small
refinery exemption. CAA 211(0)(9)(A)(i); 40 CFR 80.1441(a)(1). Nonetheless, EPA believes the
refinery is eligible to petition for hardship relief today. A refinery may petition for such hardship
relief “at any time,” CAA 211(0)(9)(B)(i); 40 CFR 80.1441(e)(2), so long as the refinery is a
qualifying small refinery. To “qualify for an extension of its small refinery exemption,” a
refinery’s average aggregate daily crude oil throughput must not exceed 75,000 barrels per day
“for the most recent full calendar year prior to seeking an extension as well as for the year for
which an exemption is sought.” 40 CFR 80.1441(e)(2)(iii). EPA finds that the Kapolei Refinery
qualifies to petition for hardship relief because its crude oil throughput did not exceed 75,000
barrels per day in either 2017 (the year for which it seeks an extension) as well as for 2016 (the
prior year).!

Section 211(0)(9) of the Clean Air Act (CAA) authorizes the Administrator to
temporarily exempt small refineries from their renewable fuel volume obligations under the RFS
program on the basis of a finding of “disproportionate economic hardship” (DEH). The statute
directs EPA, in consultation with the Department of Energy (DOE), to consider the (DOE) Small
Refinery Study and “other economic factors™ in evaluating small refinery exemption petitions,
but CAA section 211(0)(9) leaves the definition of DEH to the Administrator’s discretion for
purposes of implementing this exemption provision.

After evaluating information submitted by the petitioner, DOE provides a
recommendation to EPA on whether a refinery merits exemption from the RFS. As described in
its study, DOE assesses the potential for DEH at a refinery on the basis of two sets of metrics.
One set assesses structural and economic conditions that could disproportionately impact the
refinery (described as “disproportionate impacts™ for purposes of DOE’s scoring metrics, and
also described as “structural” factors or conditions here). The other set assesses economic factors
that could cause viability concerns (described as “viability” for purposes of DOE’s scoring
metrics, and also described as “economic” factors or conditions here).

In previous year decisions, DOE and EPA considered that DEH exists only when a
refinery experiences both disproportionate impacts and viability impairment. In response to
concerns that the two agencies’ threshold for establishing DEH was too stringent, Congress
clarified to DOE that DEH can exist if DOE finds that a small refinery is experiencing either

! Previously, EPA regarded as eligible for hardship relief only those refineries that received the initial statutory
exemption. Such refineries qualified as small refineries in either 2004 or 2006. See 40 CFR 80.1441(a)(1),
80.1141(a)(1); see also 75 FR 14866 (defining “small refinery” based on crude throughput in 2006). EPA’s current
interpretation and regulations, however, focus on crude throughput during the desired exemption period and the year
immediately preceding the petition. See 40 CFR 80.1441(e)(2)(iii). This approach properly allows a small refinery,
which satisfies the size threshold requirement in the time periods most relevant to the exemption, to seek hardship
relief without regard to the refinery’s operations from over a decade ago. See 79 FR at 42152.
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This decision is a final agency action for purposes of section 307(b)(1) of the Act.
Pursuant to section 307(b)(1), judicial review of this final agency action may be sought in the
United States Court of Appeals for the appropriate circuit. This action is not a rulemaking and is
not subject to the various statutory and other provisions applicable to a rulemaking.
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Mr. Joseph Israel

Chief Executive Officer

Par Petroleum, LLC

740 W. Main Street
Newcastle, Wyoming 82701

Dear Mr. Israel:

I am writing in response to the petition from Par Hawaii Refining, LLC (“PHR”) for a one-year

If you have any questions, please contact Byron Bunker of my staff at 734-214-4155.

Enclosure — Decision Document
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EPA received a petition from(P) (4) dated

January 31, 2017, for a one-year extension of the RFS small refinery exemption for its (P) (4)
for its 2016 RFS obligations. For the reasons

described herein, EPA is granting (P) (4) request for an extension of the (P) (4)

RFS small refinery exemption for 2016.

I Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”) program is set forth in section 211(0) of the Clean
Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of 2005 (EPAct),
and the Energy Independence and Security Act of 2007 (EISA). The CAA specifies that EPA is
to promulgate regulations to ensure that transportation fuel sold or introduced into commerce in
the United States, on an average annual basis, contains specified volumes of renewable fuel and
three subcategories of renewable fuel - advanced biofuel, cellulosic biofuel, and biomass based
diesel. CAA section 211(0)(2)(A)(i). Each year EPA is to use the relevant annual volumes along
with an estimate (provided by the Department of Energy) of the amount of gasoline and diesel
projected to be sold or introduced into commerce that year, to compute the percentages of total
transportation fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3).
The relevant annual volumes may come directly from the statute, may be established by EPA for
years for which the statute does not specify volumes, or may result from EPA using its statutory
authority to adjust statutory volumes. Each of the various refiners and importers who are subject
to the RFS standard (“obligated parties”) then apply those percentages to their annual production
or import of gasoline and diesel to determine the number of gallons of each type of renewable
fuel for which they are responsible. CAA section 211(0)(3)(B)(ii).

EPA regulations implementing CAA section 211(0) do not require obligated parties to blend
renewable fuel into gasoline themselves, but allow them to demonstrate compliance with the
RFS by acquiring or generating Renewable Identification Numbers (RINs), which represent
renewable fuel that has been produced or imported for use in the United States. 40 CFR 80.1427.
An obligated party establishes to the EPA, after each calendar year, that it has accumulated
sufficient RINs corresponding to each renewable fuel type to meet its renewable-fuel obligations.
Obligated parties need not acquire RINs at the same time that they produce or import fuel but
may, if they choose, simply purchase the required number of RINs by the end of the compliance
period, once their annual production is known. An obligated party can also carry a surplus or
deficit of RINs for one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current text of the
statute as amended by EISA, specify that small refineries were exempt from the renewable fuel
standards until calendar year 2011. CAA section 211(0)(9)(A)(i). In EPA’s original
implementing regulations (“RFS1”), EPA defined “small refineries” as those with an average
crude oil input in 2004 that was no greater than 75,000 barrels/day (bpd). In EPA’s regulations
implementing the EISA amendments (“RFS2”), EPA amended the definition of small refinery to
include those with an average crude oil input no greater than 75,000 bpd crude in 2006. 40 CFR
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80.1401. Exempt small refineries were required to notify EPA that they qualified for the
exemption by sending verification letters stating their average crude oil input rate during the
applicable qualification period. 40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond December 31,
2010, through one of two mechanisms. First, if the U.S. Department of Energy (DOE)
determined through a study mandated under the CAA that compliance with the RFS
requirements would impose “disproportionate economic hardship” on a small refinery, EPA was
required to extend the exemption for such refinery by at least two years (2011 and 2012). CAA
section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of their
exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds that
“disproportionate economic hardship” exists. /d. EPA regulations require that a petition for an
extension of the small refinery exemption specify the factors that demonstrate a
“disproportionate economic hardship,” provide a detailed discussion regarding the hardship the
refinery would face in meeting the RFS requirements, and identify the date the refiner anticipates
that compliance with the RFS requirements can reasonably be achieved at the small refinery. 40
CFR 80.1441(e)(2). EPA, in consultation with DOE, will consider the findings of the DOE Small
Refinery Study and other economic factors in evaluating such petitions. CAA section
211(0)(9)(B)(ii). EPA is required to respond within 90 days of receipt of a petition, and has
discretion to determine the length of any exemption that may be granted. CAA section

211(0)(9)(B)(1), (iii).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded that no
small refineries should experience “disproportionate economic hardship” from the RFS
program.' Congress subsequently directed DOE to re-examine its initial study and determine if
its conclusions were still valid. Consequently, DOE issued a revised study in March 2011
containing different conclusions.? The excerpt below from the DOE Small Refinery Study
explains the history of and differences between the two DOE studies, and summarizes DOE’s
revised approach to evaluating when “disproportionate economic hardship” may exist.>

On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the market for
credits (Renewable Identification Numbers, or RINs) was currently competitive, and

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs, U.S.
Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of Policy
and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship evaluation
process and its conclusions is available in a redacted version of the DOE Small Refinery Study at,
http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.
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found no reason to believe that a competitive market would disproportionately
disadvantage participants who purchase credits rather than generating them through
blending renewable fuels into their products. Therefore, the study concluded that the
exemption for small refineries should not be extended beyond 2010. It was noted that,
should market conditions change or if individual small refineries were experiencing
economic hardship, small refineries maintained the right under Section 211(0)(9)(B) of
the CAA EPAct 2005 to individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic downturn
reduced the profitability of the refining industry, which has disproportionately impacted
some small refiners. Second, the expiration of the biodiesel production credit reduced
production and has caused the price of biomass-based diesel RINs to increase. Even
though the credit was retroactively restored for 2010, these RINs remain relatively
expensive. Finally, in order to capture the unique factors contributing to disproportionate
economic hardship, additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to revisit
the issue of disproportionate economic hardship for small refineries and report its
findings.* This study addresses the concerns of Congress in directing DOE to:

e Seek comments from owners of small refineries on the reasons why they may
believe that they would experience disproportionate economic hardship if the
small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

e Estimate small refinery impacts by region.

e Reassess whether small refinery compliance costs through the purchase of RINs is
similar to the cost of compliance by purchasing and blending renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional basis.

Given this Congressional direction, this study needed to consider the unique factors
contributing to disproportionate economic hardship for individual small refineries in the
study. Consequently, a survey of small refineries was necessary, something not included
in the previous DOE study.

In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to be
characterized and their varying impact on refineries investigated. There is a direct cost
associated with participation in the program. The RFS program is based on a national

4 The Senate Report (Senate Report 111-45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater detail
completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data on small
refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations Conference Report
(House Report 111-278) included language supporting the Senate Appropriations Report request.
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mandate for renewable fuels, enforced through obligated parties who are responsible to
EPA for their pro-rata share of the renewable fuel mandate. However, the program
incorporates a market solution to the process of fulfilling the mandates, allowing trading
between the obligated parties from those who over-comply to those who find it less
advantageous to blend renewable fuels into the transportation fuel mix. Transfer of the
obligation is formally accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining disproportionate
economic hardship from compliance with RFS2. There are two major pathways that may
be followed for compliance. One compliance pathway is blending renewable fuels with
gasoline, which may require capital expenditures for equipment. The second pathway is
purchasing and maintaining a portfolio of RINs. If certain small refineries must purchase
RINs that are far more expensive than those that may be generated through blending, this
will lead to disproportionate economic hardship for those effected entities. Economic
theory suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average cost of
compliance may be much lower than the marginal cost. If the economics of blending
ethanol are favorable, that is, ethanol is less expensive than the gasoline components it
replaces, the compliance cost may be essentially zero for refiners that fulfill their
obligation through blending renewable fuels. Such refiners would have blended even
without the mandate. While current RIN prices for ethanol are moderate (adding less than
2 cents per gallon of renewable fuel), there are numerous circumstances when RIN prices
could rise, increasing the cost of compliance and perhaps increasing the cost of
compliance more for refineries that rely on RINs for compliance compared to those that
do not. These circumstances include both increases in the costs of renewable fuels and
the inability to blend all of the mandated renewable fuel into conventional transportation
fuels (the so-called blend wall).’

Small refineries could have particular obstacles that would make compliance more costly
than those of large integrated companies. Compliance costs and characteristics of small
refineries that make them more vulnerable to financial distress may be unique to each
small refinery. Since much of the information is not publicly available, the small
refineries were surveyed to make a determination of disproportionate economic hardship.
This information was supplemented by publicly available data, which also yielded the
baseline from which disproportionate economic impact may be discerned. Given the
unique nature of each refinery, it is not possible to make a recommendation on any
refinery that did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a high cost
of compliance relative to the industry average, and an effect sufficient to cause a

5 EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has been
found that a refinery does not experience disproportionate economic hardship simply because it may need to
purchase a significant percentage of its RINs for compliance from other parties, even though RIN prices have
increased since the DOE study, because the RIN prices lead to higher sales prices obtained for the refineries’
blendstock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder, “A Preliminary
Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of Transportation and Air
Quality (May 14, 2015), available at www regulations.gov docket number EPA-HQ-OAR-2015-0111-0062.
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significant impairment of the refinery operations. The individual metrics for each refinery
were grouped into two general categories: eight metrics representing disproportionate
impacts on the refinery and three metrics representing the effect of compliance on the
viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary exemptions
under the terms of the statute through December 31, 2010. DOE spent a significant amount of
time and effort developing the survey methodology, including discussions with potential survey
participants, and discussions and consultations with EPA. The DOE survey form PI-588 was also
made available for public review and comment through publication in a Federal Register notice
on July 15, 2010. 75 Fed. Reg. 41165 (July 15, 2010). Three companies submitted comments to
DOE and DOE modified the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the DOE Small
Refinery Study. In sum, DOE developed a scoring matrix to evaluate “disproportionate economic
hardship” at small refineries. The matrix was comprised of two major sections: one section
combining the scoring for disproportionate structural and economic weightings, and a separate
section regarding the impact of compliance with the RFS program on the viability of the firm.
Eight equally-weighted individual disproportionate structural and economic metrics were
assigned a score of 0, 5 or 10 and were then averaged to derive a disproportionate impacts index
between 0 and 10. The disproportionate impacts index was then scaled from 0 to 5 (by dividing
the average score by 2), with 5 indicating conditions most likely to lead to “disproportionate
economic hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or
10 for the viability index and were then averaged and scaled from 0 to 5 (by dividing the average
score by 2). Disproportionate economic hardship was found if both indices were greater than 1.
This requires, for example, a score of 10 for at least two of the eight metrics for the
disproportionate structural and economic impact metrics index, and a score of 10 for at least one
of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from 18
refineries. Of the 18 respondents to its survey request, DOE determined that 13 small refineries
scored a 1 or higher in both indices, thus concluding that these small refineries would experience
“disproportionate economic hardship” from compliance with the RFS requirements.

In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to better
reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative recent
implementation of the RFS2 regulations resulted in a number of individual small
refineries receiving individual viability metric scores of 10, and scores greater than one

¢ After DOE completed its study, DOE discovered a misplaced small refinery survey that was not included in the
study. DOE determined that this small refinery also qualified for a two-year extension of its RFS exemption.

7 “Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,”
Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE Addendum).
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for the viability index as a whole. However, circumstances have changed since the 2011
study was completed. Generally, there is an improved business climate for refineries that
is associated with the country’s economic recovery. In addition, refiners have now had
many years since the initiation of the RFS program in 2007 to develop business practices
to meet RFS obligations.® In assisting EPA in evaluating petitions for small refinery RFS
exemptions for 2013, DOE has found that some small refineries should be scored an
intermediate level of 5 for metric 3a. This intermediate score acknowledges an impact of
RFS compliance costs on efficiency gains, but at a level lower than would justify a score
of 10. DOE also has concluded that an intermediate score of 5 may be appropriate for
viability metric 3b in certain circumstances. Both of these viability metrics address
impacts that may occur across a continuum, and providing for the possibility of an
intermediate score allows DOE to more accurately assess an individual refinery’s
economic situation. This is unlike [for] viability metric 3c which involves essentially a
binary determination — whether or not RFS compliance costs would likely lead to a
facility shut-down. For viability metric 3c, therefore, DOE continues to believe that it is
appropriate to limit scores to either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a total
viability index score indicating disproportionate economic hardship. On the other hand, a
moderate score under both metrics 3a and 3b will be sufficient to generate a viability
score indicating the existence of disproportionate economic hardship.® DOE has
determined that it is appropriate that a moderate score in two viability metrics would
result in a total viability index score greater than 1. This reflects the real-world situation
where different factors may combine to produce disproportionate economic hardship. In
this regard, however, DOE notes that these are two distinct metrics: where DOE
determines an intermediate score of 5 under metric 3b on the basis of an individual
special event, that same event will not necessarily lead to an intermediate or higher score
for viability metric 3a (“RFS compliance costs eliminates efficiency gains”).

D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA determines
whether the petitioner’s compliance with its RFS obligations would impose a disproportionate
economic hardship. CAA section 211(0)(9)(B)(i). EPA, in consultation with DOE, considers the
findings of the DOE Small Refinery Study (including the DOE Addendum) and other economic
factors. CAA section 211(0)(9)(B)(i1). Accordingly, as part of EPA’s process for evaluating RFS
small refinery hardship petitions, EPA asks DOE to evaluate all of the information EPA receives
from each petitioner. DOE has expertise in evaluating economic conditions at U.S. refineries,

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of physical and
contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS exemption have a
competitive advantage over the others. This advantage can be enhanced in situations where an exempt party
separates some attached RINs through blending renewable fuels, and sells those RINs to improve profitability. A
firm’s competitive advantage during an exemption period, and any profits from RIN sales during an exemption
period, could lead to lower scores in subsequent evaluations of disproportionate economic impact.

9 The facility must also score a 1 or higher in the structural and economic weightings index.
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V. Conclusion

Section 211(0)(9)(B) of the CAA and 40 CFR 80.1441(e)(2) allow EPA to grant an extension of
a small refinery’s exemption based on a demonstration by the small refinery of a
“disproportionate economic hardship” from compliance with its RFS requirements. Based on our
analysis of all of the available information about (P) (4) and our consultation with DOE, EPA has
concluded that the (P) (4) will experience “disproportionate economic hardship” in
complying with its 2016 RFS requirements. Therefore, EPA is hereby granting (P) (4)  request
for a temporary extension of its small refinery RFS hardship exemption for 2016.

This decision is a final agency action for purposes of CAA section 307(b)(1). Pursuant to CAA
section 307(b)(1), judicial review of this final agency action may be sought only in the United
States Court of Appeals for the appropriate circuit. Judicial review of this final agency action
may not be obtained in subsequent proceedings, pursuant to CAA section 307(b)(2). This action
is not a rulemaking and is not subject to the various statutory and other provisions applicable to a
rulemaking.
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Both the original RFS statutory provisions enacted pursuant to EPAct, and the current
text of the statute as amended by EISA, specify that small refineries were exempt from
the renewable fuel standards until calendar year 2011. CAA section 211(0)(9)(A)(i). In
EPA’s original implementing regulations (“RFS1”"), EPA defined “small refineries” as
those with an average crude oil input in 2004 that was no greater than 75,000 barrels/day
(bpd). In EPA’s regulations implementing the EISA amendments (“RFS2”), EPA
amended the definition of small refinery to include those with an average crude oil input
no greater than 75,000 bpd crude in 2006. 40 CFR 80.1401. Exempt small refineries were
required to notify EPA that they qualified for the exemption by sending verification
letters stating their average crude oil input rate during the applicable qualification period.
40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond
December 31, 2010, through one of two mechanisms. First, if the U.S. Department of
Energy (DOE) determined through a study mandated under the CAA that compliance
with the RFS requirements would impose “disproportionate economic hardship” on a
small refinery, EPA was required to extend the exemption for such refinery by at least
two years (2011 and 2012). CAA section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of
their exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds
that “disproportionate economic hardship” exists. /d. EPA regulations require that a
petition for an extension of the small refinery exemption specify the factors that
demonstrate a “disproportionate economic hardship,” provide a detailed discussion
regarding the hardship the refinery would face in meeting the RFS requirements, and
identify the date the refiner anticipates that compliance with the RFS requirements can
reasonably be achieved at the small refinery. 40 CFR 80.1441(e)(2). EPA, in consultation
with DOE, will consider the findings of the DOE Small Refinery Study and other
economic factors in evaluating such petitions. CAA section 211(0)(9)(B)(ii). EPA is
required to respond within 90 days of receipt of a petition, and has discretion to
determine the length of any exemption that may be granted. CAA section 211(0)(9)(B)(1),

(111).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded
that no small refineries should experience “disproportionate economic hardship” from the
RFS program.! Congress subsequently directed DOE to re-examine its initial study and
determine if its conclusions were still valid. Consequently, DOE issued a revised study in
March 2011 containing different conclusions.? The excerpt below from the DOE Small

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs,
U.S. Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of
Policy and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).
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Refinery Study explains the history of and differences between the two DOE studies, and
summarizes DOE’s revised approach to evaluating when “disproportionate economic
hardship” may exist.>

On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the
market for credits (Renewable Identification Numbers, or RINs) was currently
competitive, and found no reason to believe that a competitive market would
disproportionately disadvantage participants who purchase credits rather than
generating them through blending renewable fuels into their products. Therefore,
the study concluded that the exemption for small refineries should not be
extended beyond 2010. It was noted that, should market conditions change or if
individual small refineries were experiencing economic hardship, small refineries
maintained the right under Section 211(0)(9)(B) of the CAA EPAct 2005 to
individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic
downturn reduced the profitability of the refining industry, which has
disproportionately impacted some small refiners. Second, the expiration of the
biodiesel production credit reduced production and has caused the price of
biomass-based diesel RINs to increase. Even though the credit was retroactively
restored for 2010, these RINs remain relatively expensive. Finally, in order to
capture the unique factors contributing to disproportionate economic hardship,
additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to
revisit the issue of disproportionate economic hardship for small refineries and
report its findings.* This study addresses the concerns of Congress in directing
DOE to:

e Seek comments from owners of small refineries on the reasons why they
may believe that they would experience disproportionate economic
hardship if the small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship
evaluation process and their conclusions are available in a redacted version of the DOE Small Refinery
Study at,

http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.

4 The Senate Report (Senate Report 111- 45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater
detail completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data
on small refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations
Conference Report (House Report 111-278) included language supporting the Senate Appropriations
Report request.
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e Estimate small refinery impacts by region.

e Reassess whether small refinery compliance costs through the purchase of
RINs is similar to the cost of compliance by purchasing and blending
renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional
basis.

Given this Congressional direction, this study needed to consider the unique
factors contributing to disproportionate economic hardship for individual small
refineries in the study. Consequently, a survey of small refineries was necessary,
something not included in the previous DOE study.

In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to
be characterized and their varying impact on refineries investigated. There is a
direct cost associated with participation in the program. The RFS program is
based on a national mandate for renewable fuels, enforced through obligated
parties who are responsible to EPA for their pro-rata share of the renewable fuel
mandate. However, the program incorporates a market solution to the process of
fulfilling the mandates, allowing trading between the obligated parties from those
who over-comply to those who find it less advantageous to blend renewable fuels
into the transportation fuel mix. Transfer of the obligation is formally
accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining
disproportionate economic hardship from compliance with RFS2. There are two
major pathways that may be followed for compliance. One compliance pathway is
blending renewable fuels with gasoline, which may require capital expenditures
for equipment. The second pathway is purchasing and maintaining a portfolio of
RINs. If certain small refineries must purchase RINs that are far more expensive
than those that may be generated through blending, this will lead to
disproportionate economic hardship for those effected entities. Economic theory
suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average
cost of compliance may be much lower than the marginal cost. If the economics
of blending ethanol are favorable, that is, ethanol is less expensive than the
gasoline components it replaces, the compliance cost may be essentially zero for
refiners that fulfill their obligation through blending renewable fuels. Such
refiners would have blended even without the mandate. While current RIN prices
for ethanol are moderate (adding less than 2 cents per gallon of renewable fuel),
there are numerous circumstances when RIN prices could rise, increasing the cost
of compliance and perhaps increasing the cost of compliance more for refineries
that rely on RINs for compliance compared to those that do not. These
circumstances include both increases in the costs of renewable fuels and the
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inability to blend all of the mandated renewable fuel into conventional
transportation fuels (the so-called blend wall). [°]

Small refineries could have particular obstacles that would make compliance
more costly than those of large integrated companies. Compliance costs and
characteristics of small refineries that make them more vulnerable to financial
distress may be unique to each small refinery. Since much of the information is
not publicly available, the small refineries were surveyed to make a determination
of disproportionate economic hardship. This information was supplemented by
publicly available data, which also yielded the baseline from which
disproportionate economic impact may be discerned. Given the unique nature of
each refinery, it is not possible to make a recommendation on any refinery that
did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a
high cost of compliance relative to the industry average, and an effect sufficient to
cause a significant impairment of the refinery operations. The individual metrics
for each refinery were grouped into two general categories: eight metrics
representing disproportionate impacts on the refinery and three metrics
representing the effect of compliance on the viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary
exemptions under the terms of the statute through December 31, 2010. DOE spent a
significant amount of time and effort developing the survey methodology, including
discussions with potential survey participants, and discussions and consultations with
EPA. The DOE survey form PI-588 was also made available for public review and
comment through publication in a Federal Register notice on July 15, 2010. 75 FR 41165
(July 15, 2010). Three companies submitted comments to DOE and DOE modified the
proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the
DOE Small Refinery Study. In sum, DOE developed a scoring matrix to evaluate
“disproportionate economic hardship” at small refineries. The matrix was comprised of
two major sections: one section combining the scoring for disproportionate structural and
economic weightings, and a separate section regarding the impact of compliance with the
RFS program on the viability of the firm. Eight equally-weighted individual
disproportionate structural and economic metrics were assigned a score of 0, 5 or 10 and

5> EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has
been found that a refinery does not experience disproportionate economic hardship simply because it may
need to purchase a significant percentage of its RINs for compliance from other parties, even though RIN
prices have increased since the DOE study, because the RIN prices lead to higher sales prices obtained for
the refineries’ blend stock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder,
“A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of
Transportation and Air Quality (May 14, 2015), available at www regulations.gov docket number EPA-
HQ-OAR-2015-011100062.
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were then averaged to derive a disproportionate impact index between 0 and 10. The
disproportionate impact index was then scaled from 0 to 5 (by dividing the average score
by 2), with 5 indicating conditions most likely to lead to “disproportionate economic
hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or 10
for the viability index and were then averaged and scaled from 0 to 5 (by dividing the
average score by 2). Disproportionate economic hardship was found if both indices were
greater than 1. This requires, for example, a score of 10 for at least two of the eight
metrics for the disproportionate structural and economic impact metrics index, and a
score of 10 for at least one of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from
18 refineries. Of the 18 respondents to its survey request, DOE determined that 13 small
refineries scored a 1 or higher in both indices, thus concluding that these small refineries
would experience “disproportionate economic hardship” from compliance with the RFS
requirements.°

In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to
better reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative
recent implementation of the RFS2 regulations resulted in a number of individual
small refineries receiving individual viability metric scores of 10, and scores
greater than one for the viability index as a whole. However, circumstances have
changed since the 2011 study was completed. Generally, there is an improved
business climate for refineries that is associated with the country’s economic
recovery. In addition, refiners have now had many years since the initiation of the
RFS program in 2007 to develop business practices to meet RFS obligations.® In
assisting EPA in evaluating petitions for small refinery RFS exemptions for 2013,
DOE has found that some small refineries should be scored an intermediate level
of 5 for metric 3a. This intermediate score acknowledges an impact of RFS
compliance costs on efficiency gains, but at a level lower than would justify a
score of 10. DOE also has concluded that an intermediate score of 5 may be
appropriate for viability metric 3b in certain circumstances. Both of these viability
metrics address impacts that may occur across a continuum, and providing for the

¢ After DOE completed their study, they discovered a misplaced small refinery survey that was not
included in the study. DOE determined that this small refinery also qualified for a 2 year extension of their
RFS exemption.

7 “Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic
Hardship,” Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE
Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of
physical and contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS
exemption have a competitive advantage over the others. This advantage can be enhanced in situations
where an exempt party separates some attached RINs through blending renewable fuels, and sells those
RINs to improve profitability. A firm’s competitive advantage during an exemption period, and any profits
from RIN sales during an exemption period, could lead to lower scores in subsequent evaluations of
disproportionate economic impact.
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possibility of an intermediate score allows DOE to more accurately assess an
individual refinery’s economic situation. This is unlike [for] viability metric 3¢
which involves essentially a binary determination — whether or not RFS
compliance costs would likely lead to a facility shut-down. For viability metric
3c, therefore, DOE continues to believe that it is appropriate to limit scores to
either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a
total viability index score indicating disproportionate economic hardship. On the
other hand, a moderate score under both metrics 3a and 3b will be sufficient to
generate a viability score indicating the existence of disproportionate economic
hardship.” DOE has determined that it is appropriate that a moderate score in two
viability metrics would result in a total viability index score greater than 1. This
reflects the real-world situation where different factors may combine to produce
disproportionate economic hardship. In this regard, however, DOE notes that
these are two distinct metrics: where DOE determines an intermediate score of 5
under metric 3b on the basis of an individual special event, that same event will
not necessarily lead to an intermediate or higher score for viability metric 3a
(“RFS compliance costs eliminates efficiency gains”).

D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA, in
consultation with DOE, will consider the findings of the DOE Small Refinery Study
(including the DOE Addendum) and other economic factors. CAA section
211(0)(9)(B)(ii). The statutory basis for EPA’s evaluation of any extension request in
response to an individual petition is the same as DOE’s evaluation of the impact of the
RFS on individual small refineries in the DOE Small Refinery Study — “disproportionate
economic hardship.” CAA section 211(0)(9)(A)(ii), (B)(1). Accordingly, as part of EPA’s
process for evaluating RFS small refinery hardship petitions, EPA asks DOE to evaluate
all of the information EPA receives from each petitioner. DOE has expertise in evaluating
economic conditions at U.S. refineries, which it used in developing an assessment
process for identifying when “disproportionate economic hardship” exists in the context
of the RFS program. For these reasons, DOE’s analysis of whether a small refiner’s RFS
obligations will cause “disproportionate economic hardship” is a factor in EPA’s
evaluation regarding whether to grant or deny a petition for an extension of the RFS
temporary exemption for a small refinery.

However, EPA’s analysis extends beyond the metrics DOE applies in assessing potential
disproportionate economic hardship. EPA considers all of the information submitted by a
petitioner when it considers “other economic factors” in evaluating a small refinery
petition. For example, EPA considers the information submitted by the petitioner that
documents or explains relevant economic conditions or business decisions by the
petitioner. EPA may also consider other publicly available information regarding the

9 The facility must also score a 1 or higher in the structural and economic weightings index.
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pursuant to CAA section 307(b)(2). This action is not a rulemaking and is not subject to
the various statutory and other provisions applicable to a rulemaking.

20
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Suite 1600
Dallas, Texas 75251

Dear Mr. Norman:

Based on the information submitted in your petition, and after consultation with the Department of
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For
Alon Refining Krotz Springs, Inc.’s
Krotz Springs, Louisiana Refinery

Contains Information Claimed by
Alon Refining Krotz Springs, Inc.
To be Confidential Business Information

Office of Transportation and Air Quality
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through December 31, 2010. The CMR qualifies as a small refinery that was covered by this temporary
exemption.

Pursuant to CAA section 211(0)(9)(B) and 40 CFR 80.1441(e)(2) small refineries may petition the U.S.

Tl

80.1405, and CMRC is not qubject {0 the fequirements of an obligaied partyyfor fuel produced at the
CMR during that period.

If you have any questions, please contact Byron Bunker of my staff %34-214-4155.
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Under the Renewable Fuel Standards Program
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Calumet Montana Refining, LLC’s
Calumet Montana Refinery

Contains Information Claimed by
Calumet Montana Refining, LL.C to be
Confidential Business Information

Office of Transportation and Air Quality
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EPA received a petition from Calumet Montana Refining, LLC (“CMRC”) dated
December 29, 2016, for a one-year extension of the RFS small refinery exemption for the
Calumet Montana Refinery (“CMR”), for obligation year 2016. For the reasons described
herein, EPA is granting CMRC’s request for a one-year extension of the CMR’s small
refinery exemption for 2016.

I Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”) program is set forth in section 211(0) of the
Clean Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of
2005 (EPAct), and the Energy Independence and Security Act of 2007 (EISA). The CAA
specifies that EPA is to promulgate regulations to ensure that transportation fuel sold or
introduced into commerce in the United States, on an average annual basis, contains
specified volumes of renewable fuel and three subcategories of renewable fuel - advanced
biofuel, cellulosic biofuel, and biomass based diesel. CAA section 211(0)(2)(A)(i). Each
year EPA is to use the relevant annual volumes along with an estimate (provided by the
Department of Energy) of the amount of gasoline and diesel projected to be sold or
introduced into commerce that year, to compute the percentages of total transportation
fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3). The
relevant annual volumes may come directly from the statute, may be established by EPA
for years for which the statute does not specify volumes, or may result from EPA using
its statutory authority to adjust statutory volumes. Each of the various refiners and
importers who are subject to the RFS standard (“obligated parties™) then apply those
percentages to their annual production or import of gasoline and diesel to determine the
number of gallons of each type of renewable fuel for which they are responsible. CAA
section 211(0)(3)(B)(ii).

EPA regulations implementing CAA section 211(0) do not require obligated parties to
blend renewable fuel into gasoline themselves, but allow them to demonstrate compliance
with the RFS by acquiring or generating Renewable Identification Numbers (RINs),
which represent renewable fuel that has been produced or imported for use in the United
States. 40 CFR 80.1427. An obligated party establishes to the EPA, after each calendar
year, that it has accumulated sufficient RINs corresponding to each renewable fuel type
to meet its renewable-fuel obligations. Obligated parties need not acquire RINs at the
same time that they produce or import fuel but may, if they choose, simply purchase the
required number of RINs by the end of the compliance period, once their annual
production is known. An obligated party can also carry a surplus or deficit of RINs for
one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current

text of the statute as amended by EISA, specify that small refineries were exempt from
the renewable fuel standards until calendar year 2011. CAA section 211(0)(9)(A)(i). In
EPA’s original implementing regulations (“RFS1”"), EPA defined “small refineries” as
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those with an average crude oil input in 2004 that was no greater than 75,000 barrels/day
(bpd). In EPA’s regulations implementing the EISA amendments (“RFS2”), EPA
amended the definition of small refinery to include those with an average crude oil input
no greater than 75,000 bpd crude in 2006. 40 CFR 80.1401. Exempt small refineries were
required to notify EPA that they qualified for the exemption by sending verification
letters stating their average crude oil input rate during the applicable qualification period.
40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond
December 31, 2010, through one of two mechanisms. First, if the U.S. Department of
Energy (DOE) determined through a study mandated under the CAA that compliance
with the RFS requirements would impose “disproportionate economic hardship” on a
small refinery, EPA was required to extend the exemption for such refinery by at least
two years (2011 and 2012). CAA section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of
their exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds
that “disproportionate economic hardship” exists. /d. EPA regulations require that a
petition for an extension of the small refinery exemption specify the factors that
demonstrate a “disproportionate economic hardship,” provide a detailed discussion
regarding the hardship the refinery would face in meeting the RFS requirements, and
identify the date the refiner anticipates that compliance with the RFS requirements can
reasonably be achieved at the small refinery. 40 CFR 80.1441(e)(2). EPA, in consultation
with DOE, will consider the findings of the DOE Small Refinery Study and other
economic factors in evaluating such petitions. CAA section 211(0)(9)(B)(ii). EPA is
required to respond within 90 days of receipt of a petition, and has discretion to
determine the length of any exemption that may be granted. CAA section 211(0)(9)(B)(1),

(111).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded
that no small refineries should experience “disproportionate economic hardship” from the
RFS program.! Congress subsequently directed DOE to re-examine its initial study and
determine if its conclusions were still valid. Consequently, DOE issued a revised study in
March 2011 containing different conclusions.? The excerpt below from the DOE Small
Refinery Study explains the history of and differences between the two DOE studies, and

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs,
U.S. Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of
Policy and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).
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summarizes DOE’s revised approach to evaluating when “disproportionate economic
hardship” may exist.>

On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the
market for credits (Renewable Identification Numbers, or RINs) was currently
competitive, and found no reason to believe that a competitive market would
disproportionately disadvantage participants who purchase credits rather than
generating them through blending renewable fuels into their products. Therefore,
the study concluded that the exemption for small refineries should not be
extended beyond 2010. It was noted that, should market conditions change or if
individual small refineries were experiencing economic hardship, small refineries
maintained the right under Section 211(0)(9)(B) of the CAA EPAct 2005 to
individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic
downturn reduced the profitability of the refining industry, which has
disproportionately impacted some small refiners. Second, the expiration of the
biodiesel production credit reduced production and has caused the price of
biomass-based diesel RINs to increase. Even though the credit was retroactively
restored for 2010, these RINs remain relatively expensive. Finally, in order to
capture the unique factors contributing to disproportionate economic hardship,
additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to
revisit the issue of disproportionate economic hardship for small refineries and
report its findings.* This study addresses the concerns of Congress in directing
DOE to:

e Seek comments from owners of small refineries on the reasons why they
may believe that they would experience disproportionate economic
hardship if the small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

e Estimate small refinery impacts by region.

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship
evaluation process and their conclusions are available in a redacted version of the DOE Small Refinery
Study at,

http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.

4 The Senate Report (Senate Report 111- 45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater
detail completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data
on small refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations
Conference Report (House Report 111-278) included language supporting the Senate Appropriations
Report request.
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e Reassess whether small refinery compliance costs through the purchase of
RINs is similar to the cost of compliance by purchasing and blending
renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional
basis.

Given this Congressional direction, this study needed to consider the unique
factors contributing to disproportionate economic hardship for individual small
refineries in the study. Consequently, a survey of small refineries was necessary,
something not included in the previous DOE study.

In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to
be characterized and their varying impact on refineries investigated. There is a
direct cost associated with participation in the program. The RFS program is
based on a national mandate for renewable fuels, enforced through obligated
parties who are responsible to EPA for their pro-rata share of the renewable fuel
mandate. However, the program incorporates a market solution to the process of
fulfilling the mandates, allowing trading between the obligated parties from those
who over-comply to those who find it less advantageous to blend renewable fuels
into the transportation fuel mix. Transfer of the obligation is formally
accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining
disproportionate economic hardship from compliance with RFS2. There are two
major pathways that may be followed for compliance. One compliance pathway is
blending renewable fuels with gasoline, which may require capital expenditures
for equipment. The second pathway is purchasing and maintaining a portfolio of
RINs. If certain small refineries must purchase RINs that are far more expensive
than those that may be generated through blending, this will lead to
disproportionate economic hardship for those effected entities. Economic theory
suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average
cost of compliance may be much lower than the marginal cost. If the economics
of blending ethanol are favorable, that is, ethanol is less expensive than the
gasoline components it replaces, the compliance cost may be essentially zero for
refiners that fulfill their obligation through blending renewable fuels. Such
refiners would have blended even without the mandate. While current RIN prices
for ethanol are moderate (adding less than 2 cents per gallon of renewable fuel),
there are numerous circumstances when RIN prices could rise, increasing the cost
of compliance and perhaps increasing the cost of compliance more for refineries
that rely on RINs for compliance compared to those that do not. These
circumstances include both increases in the costs of renewable fuels and the
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inability to blend all of the mandated renewable fuel into conventional
transportation fuels (the so-called blend wall). [°]

Small refineries could have particular obstacles that would make compliance
costlier than for large integrated companies. Compliance costs and characteristics
of small refineries that make them more vulnerable to financial distress may be
unique to each small refinery. Since much of the information is not publicly
available, the small refineries were surveyed to make a determination of
disproportionate economic hardship. This information was supplemented by
publicly available data, which also yielded the baseline from which
disproportionate economic impact may be discerned. Given the unique nature of
each refinery, it is not possible to make a recommendation on any refinery that
did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a
high cost of compliance relative to the industry average, and an effect sufficient to
cause a significant impairment of the refinery operations. The individual metrics
for each refinery were grouped into two general categories: eight metrics
representing disproportionate impacts on the refinery and three metrics
representing the effect of compliance on the viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary
exemptions under the terms of the statute through December 31, 2010. DOE spent a
significant amount of time and effort developing the survey methodology, including
discussions with potential survey participants, and discussions and consultations with
EPA. The DOE survey form PI-588 was also made available for public review and
comment through publication in a Federal Register notice on July 15, 2010. 75 Fed. Reg.
41165 (July 15, 2010). Three companies submitted comments to DOE and DOE modified
the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the
DOE Small Refinery Study. In sum, DOE developed a scoring matrix to evaluate
“disproportionate economic hardship” at small refineries. The matrix was comprised of
two major sections: one section combining the scoring for disproportionate structural and
economic weightings, and a separate section regarding the impact of compliance with the
RFS program on the viability of the firm. Eight equally-weighted individual
disproportionate structural and economic metrics were assigned a score of 0, 5 or 10 and
were then averaged to derive a disproportionate impacts index between 0 and 10. The

5 EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has
been found that a refinery does not experience disproportionate economic hardship simply because it may
need to purchase a significant percentage of its RINs for compliance from other parties, even though RIN
prices have increased since the DOE study, because the RIN prices lead to higher sales prices obtained for
the refineries’ blend stock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder,
“A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of
Transportation and Air Quality (May 14, 2015), available at www regulations.gov docket number EPA-
HQ-OAR-2015-011100062.
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disproportionate impacts index was then scaled from 0 to 5 (by dividing the average score
by 2), with 5 indicating conditions most likely to lead to “disproportionate economic
hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or 10
for the viability index and were then averaged and scaled from 0 to 5 (by dividing the
average score by 2). Disproportionate economic hardship was found if both indices were
greater than 1. This requires, for example, a score of 10 for at least two of the eight
metrics for the disproportionate structural and economic impact metrics index, and a
score of 10 for at least one of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from
18 refineries. Of the 18 respondents to its survey request, DOE determined that 13 small
refineries scored a 1 or higher in both indices, thus concluding that these small refineries
would experience “disproportionate economic hardship” from compliance with the RFS
requirements.°

In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to
better reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative
recent implementation of the RFS2 regulations resulted in a number of individual
small refineries receiving individual viability metric scores of 10, and scores
greater than one for the viability index as a whole. However, circumstances have
changed since the 2011 study was completed. Generally, there is an improved
business climate for refineries that is associated with the country’s economic
recovery. In addition, refiners have now had many years since the initiation of the
RFS program in 2007 to develop business practices to meet RFS obligations. ¥ In
assisting EPA in evaluating petitions for small refinery RFS exemptions for 2013,
DOE has found that some small refineries should be scored an intermediate level
of 5 for metric 3a. This intermediate score acknowledges an impact of RFS
compliance costs on efficiency gains, but at a level lower than would justify a
score of 10. DOE also has concluded that an intermediate score of 5 may be
appropriate for viability metric 3b in certain circumstances. Both of these viability
metrics address impacts that may occur across a continuum, and providing for the
possibility of an intermediate score allows DOE to more accurately assess an

¢ After DOE completed the study, DOE discovered a misplaced small refinery survey that was not included
in the study. DOE determined that this small refinery also qualified for a two-year extension of its RFS
exemption.

7 Addendum to the Small Refinery Exemption Study, “An Investigation into Disproportionate Economic
Hardship,” Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE
Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of
physical and contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS
exemption have a competitive advantage over the others. This advantage can be enhanced in situations
where an exempt party separates some attached RINs through blending renewable fuels, and sells those
RINs to improve profitability. A firm’s competitive advantage during an exemption period, and any profits
from RIN sales during an exemption period, could lead to lower scores in subsequent evaluations of
disproportionate economic impact.
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individual refinery’s economic situation. This is unlike [for] viability metric 3¢
which involves essentially a binary determination — whether or not RFS
compliance costs would likely lead to a facility shut-down. For viability metric
3¢, therefore, DOE continues to believe that it is appropriate to limit scores to
either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a
total viability index score indicating disproportionate economic hardship. On the
other hand, a moderate score under both metrics 3a and 3b will be sufficient to
generate a viability score indicating the existence of disproportionate economic
hardship.” DOE has determined that it is appropriate that a moderate score in two
viability metrics would result in a total viability index score greater than 1. This
reflects the real-world situation where different factors may combine to produce
disproportionate economic hardship. In this regard, however, DOE notes that
these are two distinct metrics: where DOE determines an intermediate score of 5
under metric 3b on the basis of an individual special event, that same event will
not necessarily lead to an intermediate or higher score for viability metric 3a
(“RFS compliance costs eliminates efficiency gains”).

D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA
determines whether the petitioner’s compliance with its RFS obligations would impose a
disproportionate economic hardship. CAA section 211(0)(9)(B)(i). EPA, in consultation
with DOE, considers the findings of the DOE Small Refinery Study (including the DOE
Addendum) and other economic factors. CAA section 211(0)(9)(B)(ii). Accordingly, as
part of EPA’s process for evaluating RFS small refinery hardship petitions, EPA asks
DOE to evaluate all of the information EPA receives from each petitioner. DOE has
expertise in evaluating economic conditions at U.S. refineries, which it used in
developing an assessment process for identifying when “disproportionate economic
hardship” exists in the context of the RFS program.

EPA considers DOE’s assessment of whether a small refinery will face disproportionate
impacts in complying with its RFS obligations. The DOE analysis informs EPA’s finding
of whether “disproportionate economic hardship” exists and in turn EPA’s resulting
decision about whether to grant or deny a petition for an extension of the RFS temporary
exemption for a small refinery.'? In addition to the metrics DOE applies in assessing

9 The facility must also score a 1 or higher in the structural and economic weightings index.

10 EPA also considers DOE’s analysis of a small refinery’s viability, which DOE assesses as the second
component of “disproportionate economic hardship.” DOE Small Refinery Study at 3. (“Disproportionate
economic hardship must encompass two broad components...and an effect sufficient to cause a significant
impairment of the refinery operations.”) DOE Small Refinery Study at 27, 36 (Refiner viability refers to the
ability of the refiners to remain competitive and profitable.”). In prior decisions, EPA considered that a
small refinery could not show disproportionate economic hardship without showing an effect on
“viability,” but we are changing our approach. While a showing of a significant impairment of refinery
operations may help establish disproportionate economic hardship, compliance with RFS obligations may
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disproportionate economic hardship, EPA considers information petitioners submit that
documents or explains relevant economic conditions or business decisions. EPA may also
consider other publicly available information regarding the petitioner. These may inform
EPA’s evaluation regarding how “other economic factors” may cause a small refinery to
experience “disproportionate economic hardship” if required to comply with its RFS
obligations.

IL. Compliance with Petition Requirements

CMRC submitted a petition to EPA dated December 29, 2016, for an extension of the
RFS small refinery exemption for the CMR for 2016.'! CMRC submitted further petition
supplements on January 12 and 26, 2017, February 27, 2017, and March 1, 3, 17 and 18,
2017. Without an extension of its small refinery exemption, the CMR would be required
to comply with the RFS program beginning January 1, 2016.

In support of its petition, CMRC submitted a completed DOE survey form PI-588, which
highlights factors that CMRC believes demonstrate disproportionate economic hardship.
CMRC provided RFS compliance cost estimates for 2016 and financial statement
information for the years 2013-2016. CMRC also provided a discussion of the hardship
the refinery would face in complying with the RFS program, and the date, (D) (4) 12
by which it hopes compliance with the requirements can reasonably be achieved at the
CMR. All of this information was forwarded to DOE for consideration in its analysis.

EPA finds that CMRC has submitted all of the information required under 40 CFR
80.1441(e)(2).

I11. Background Information

This section summarizes some of the more significant historical and present-day
information regarding the CMR’s operations, RFS compliance costs and financial
condition. CMRC provided most of this information to EPA in its petition and in other
supporting documents (e.g., CMR financial information). EPA obtained the remaining
information from public sources and from DOE (e.g., average refining industry margins).
EPA has not independently verified the accuracy of this information.

A. Summary of the CMR’s Operations
CMRC, a wholly owned subsidiary of Calumet Specialty Products Partners, L.P.

(Calumet), operates a refinery in Great Falls, Montana (the CMR).!* The CMR qualified
as a small refinery under the RFS1 and RFS2 regulations, and was exempt from the RFS

impose a disproportionate economic hardship when it is disproportionately difficult for a refinery to
comply with its RFS obligations — even if the refinery’s operations are not significantly impaired.

' The renewable volume obligations for 2014, 2015, and 2016 were established in a single rule which was
signed by the EPA Administrator on November 30, 2015. The rule establishes a series of compliance
deadlines for obligated parties to demonstrate compliance for each successive year’s RVO.

12 Petition supplement dated January 12, 2017, email John Krutz, Calumet, to Greg Piotrowski, EPA.

13 Petition at 2.
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CMRC believes that (b) (4)

52

CMRC did not provide EPA with a statement of cash flows for 2016;3 CMRC did
provide EPA with a free cash flow analysis for the CMR for 2016.*

CMRC’s petition states:

(b) (4)

IV.  Application of the Criteria for Hardship Relief

EPA may extend the small refinery exemption for the CMR if EPA determines that the
refinery would experience “disproportionate economic hardship” in complying with the
RFS program. This section provides the analysis and rationale for our grant of CMRC’s
petition to extend the small refinery exemption for the CMR.

A. DOE’s Evaluation of the CMR

EPA asked DOE to evaluate whether the CMR will experience “disproportionate
economic hardship” in complying with its RFS obligations. EPA provided DOE all of the
information described in Section III above. Table 5 below summarizes the results of
DOE’s evaluation. A detailed description of DOE’s methodology is provided in the DOE
Small Refinery Study.

32 Petition at 3.

33 Petition at 2.

34 Petition supplement dated March 17, 2017, at Tab B.
55 Petition at 15.
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Therefore, EPA is granting CMRC’s request for a temporary extension of its RFS
hardship exemption through December 31, 2016.

This decision is a final agency action for purposes of section 307(b)(1) of the Act.
Pursuant to CAA section 307(b)(1), judicial review of this final agency action may be
sought only in the United States Court of Appeals for the appropriate circuit. Judicial
review of this final agency action may not be obtained in subsequent proceedings,
pursuant to CAA section 307(b)(2). This action is not a rulemaking and is not subject to
the various statutory and other provisions applicable to a rulemaking.

18
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Lalumet dpeclaity Froaucts rartners, L
2780 Waterfront Pkwy E Dr
Indianapolis, Indiana 46214

Subject: 2017 Renewable Fuel Standard Small Refinery Hardship Petition
Calumet Montana Refining, LLC

1900 10™ Street, NE

Great Falls, Montana 59404

Dear Mr. Krutz:

| am writing in response to the petition from Calumet Montana Refining, LLC (“CMRC”) for a one-year

P J TERYIT v woas v wawess W] vamaw wwassfswrates ] wenwsss prranraas

Pursuant to CAA section 211(0)(9)(B) and 40 CFR 80.1441(e)(2) small refineries may petition EPA to
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For
Calumet Montana Refining, LL.C’s
Great Falls, Montana Refinery

Contains Information Claimed by
Calumet Montana Refining, LL.C
To be Confidential Business Information

Office of Transportation and Air Quality
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7811 S. Presa Street
San Antonio, Texas 78223

Dear Mr. Krutz:
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Under the Renewable Fuel Standards Program
for
Calumet San Antonio Refining, LLC’s
Calumet San Antonio Refinery

Contains Information Claimed by
Calumet San Antonio Refining, LL.C to be
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Office of Transportation and Air Quality
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EPA received a petition from Calumet San Antonio Refining, LLC (“CSARC”) dated
August 19, 2016, for a two-year extension of the RFS small refinery exemption for the
Calumet San Antonio Refinery (“CSAR?”), for obligation years 2015 and 2016. EPA
previously granted the 2015 petition in a separate decision. For the reasons described
herein, EPA is granting CSARC’s request for a one-year extension of CSAR’s small
refinery exemption for 2016.

L. Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”) program is set forth in section 211(0) of the
Clean Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of
2005 (EPAct), and the Energy Independence and Security Act of 2007 (EISA). The CAA
specifies that EPA is to promulgate regulations to ensure that transportation fuel sold or
introduced into commerce in the United States, on an average annual basis, contains
specified volumes of renewable fuel and three subcategories of renewable fuel - advanced
biofuel, cellulosic biofuel, and biomass based diesel. CAA section 211(0)(2)(A)(1). Each
year EPA is to use the relevant annual volumes along with an estimate (provided by the
Department of Energy) of the amount of gasoline and diesel projected to be sold or
introduced into commerce that year, to compute the percentages of total transportation
fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3). The
relevant annual volumes may come directly from the statute, may be established by EPA
for years for which the statute does not specify volumes, or may result from EPA using
its statutory authority to adjust statutory volumes. Each of the various refiners and
importers who are subject to the RFS standard (“obligated parties”) then apply those
percentages to their annual production or import of gasoline and diesel to determine the
number of gallons of each type of renewable fuel for which they are responsible. CAA
section 211(0)(3)(B)(i1).

EPA regulations implementing CAA section 211(0) do not require obligated parties to
blend renewable fuel into gasoline themselves, but allow them to demonstrate compliance
with the RFS by acquiring or generating Renewable Identification Numbers (RINs),
which represent renewable fuel that has been produced or imported for use in the United
States. 40 CFR 80.1427. An obligated party establishes to the EPA, after each calendar
year, that it has accumulated sufficient RINs corresponding to each renewable fuel type
to meet its renewable-fuel obligations. Obligated parties need not acquire RINs at the
same time that they produce or import fuel but may, if they choose, simply purchase the
required number of RINs by the end of the compliance period, once their annual
production is known. An obligated party can also carry a surplus or deficit of RINs for
one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current
text of the statute as amended by EISA, specify that small refineries were exempt from
the renewable fuel standards until calendar year 2011. CAA section 211(0)(9)(A)(1). In
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EPA’s original implementing regulations (“RFS1”), EPA defined “small refineries” as
those with an average crude oil input in 2004 that was no greater than 75,000 barrels/day
(bpd). In EPA’s regulations implementing the EISA amendments (“RFS2”), EPA
amended the definition of small refinery to include those with an average crude oil input
no greater than 75,000 bpd crude in 2006. 40 CFR 80.1401. Exempt small refineries were
required to notify EPA that they qualified for the exemption by sending verification
letters stating their average crude oil input rate during the applicable qualification period.
40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond
December 31, 2010, through one of two mechanisms. First, if the U.S. Department of
Energy (DOE) determined through a study mandated under the CAA that compliance
with the RFS requirements would impose “disproportionate economic hardship” on a
small refinery, EPA was required to extend the exemption for such refinery by at least
two years (2011 and 2012). CAA section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of
their exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds
that “disproportionate economic hardship” exists. /d. EPA regulations require that a
petition for an extension of the small refinery exemption specify the factors that
demonstrate a “disproportionate economic hardship,” provide a detailed discussion
regarding the hardship the refinery would face in meeting the RFS requirements, and
identify the date the refiner anticipates that compliance with the RFS requirements can
reasonably be achieved at the small refinery. 40 CFR 80.1441(e)(2). EPA, in consultation
with DOE, will consider the findings of the DOE Small Refinery Study and other
economic factors in evaluating such petitions. CAA section 211(0)(9)(B)(i1). EPA is
required to respond within 90 days of receipt of a petition, and has discretion to
determine the length of any exemption that may be granted. CAA section 211(0)(9)(B)(1),

(ii1).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded
that no small refineries should experience “disproportionate economic hardship” from the
RFS program.! Congress subsequently directed DOE to re-examine its initial study and
determine if its conclusions were still valid. Consequently, DOE issued a revised study in
March 2011 containing different conclusions.? The excerpt below from the DOE Small
Refinery Study explains the history of and differences between the two DOE studies, and

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs,
U.S. Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of
Policy and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).
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summarizes DOE’s revised approach to evaluating when “disproportionate economic
hardship” may exist.>

On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the
market for credits (Renewable Identification Numbers, or RINs) was currently
competitive, and found no reason to believe that a competitive market would
disproportionately disadvantage participants who purchase credits rather than
generating them through blending renewable fuels into their products. Therefore,
the study concluded that the exemption for small refineries should not be
extended beyond 2010. It was noted that, should market conditions change or if
individual small refineries were experiencing economic hardship, small refineries
maintained the right under Section 211(0)(9)(B) of the CAA EPAct 2005 to
individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic
downturn reduced the profitability of the refining industry, which has
disproportionately impacted some small refiners. Second, the expiration of the
biodiesel production credit reduced production and has caused the price of
biomass-based diesel RINs to increase. Even though the credit was retroactively
restored for 2010, these RINs remain relatively expensive. Finally, in order to
capture the unique factors contributing to disproportionate economic hardship,
additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to
revisit the issue of disproportionate economic hardship for small refineries and
report its findings.* This study addresses the concerns of Congress in directing
DOE to:

e Seek comments from owners of small refineries on the reasons why they
may believe that they would experience disproportionate economic
hardship if the small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

e Estimate small refinery impacts by region.

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship
evaluation process and their conclusions are available in a redacted version of the DOE Small Refinery
Study at,

http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.

4 The Senate Report (Senate Report 111- 45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater
detail completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data
on small refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations
Conference Report (House Report 111-278) included language supporting the Senate Appropriations
Report request.
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e Reassess whether small refinery compliance costs through the purchase of
RINs is similar to the cost of compliance by purchasing and blending
renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional
basis.

Given this Congressional direction, this study needed to consider the unique
factors contributing to disproportionate economic hardship for individual small
refineries in the study. Consequently, a survey of small refineries was necessary,
something not included in the previous DOE study.

In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to
be characterized and their varying impact on refineries investigated. There is a
direct cost associated with participation in the program. The RFS program is
based on a national mandate for renewable fuels, enforced through obligated
parties who are responsible to EPA for their pro-rata share of the renewable fuel
mandate. However, the program incorporates a market solution to the process of
fulfilling the mandates, allowing trading between the obligated parties from those
who over-comply to those who find it less advantageous to blend renewable fuels
into the transportation fuel mix. Transfer of the obligation is formally
accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining
disproportionate economic hardship from compliance with RFS2. There are two
major pathways that may be followed for compliance. One compliance pathway is
blending renewable fuels with gasoline, which may require capital expenditures
for equipment. The second pathway is purchasing and maintaining a portfolio of
RINs. If certain small refineries must purchase RINs that are far more expensive
than those that may be generated through blending, this will lead to
disproportionate economic hardship for those effected entities. Economic theory
suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average
cost of compliance may be much lower than the marginal cost. If the economics
of blending ethanol are favorable, that is, ethanol is less expensive than the
gasoline components it replaces, the compliance cost may be essentially zero for
refiners that fulfill their obligation through blending renewable fuels. Such
refiners would have blended even without the mandate. While current RIN prices
for ethanol are moderate (adding less than 2 cents per gallon of renewable fuel),
there are numerous circumstances when RIN prices could rise, increasing the cost
of compliance and perhaps increasing the cost of compliance more for refineries
that rely on RINs for compliance compared to those that do not. These
circumstances include both increases in the costs of renewable fuels and the
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inability to blend all of the mandated renewable fuel into conventional
transportation fuels (the so-called blend wall). [°]

Small refineries could have particular obstacles that would make compliance
more costly than those of large integrated companies. Compliance costs and
characteristics of small refineries that make them more vulnerable to financial
distress may be unique to each small refinery. Since much of the information is
not publicly available, the small refineries were surveyed to make a determination
of disproportionate economic hardship. This information was supplemented by
publicly available data, which also yielded the baseline from which
disproportionate economic impact may be discerned. Given the unique nature of
each refinery, it is not possible to make a recommendation on any refinery that
did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a
high cost of compliance relative to the industry average, and an effect sufficient to
cause a significant impairment of the refinery operations. The individual metrics
for each refinery were grouped into two general categories: eight metrics
representing disproportionate impacts on the refinery and three metrics
representing the effect of compliance on the viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary
exemptions under the terms of the statute through December 31, 2010. DOE spent a
significant amount of time and effort developing the survey methodology, including
discussions with potential survey participants, and discussions and consultations with
EPA. The DOE survey form PI-588 was also made available for public review and
comment through publication in a Federal Register notice on July 15, 2010. 75 Fed. Reg.
41165 (July 15, 2010). Three companies submitted comments to DOE and DOE modified
the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the
DOE Small Refinery Study. In sum, DOE developed a scoring matrix to evaluate
“disproportionate economic hardship” at small refineries. The matrix was comprised of
two major sections: one section combining the scoring for disproportionate structural and
economic weightings, and a separate section regarding the impact of compliance with the
RFS program on the viability of the firm. Eight equally-weighted individual
disproportionate structural and economic metrics were assigned a score of 0, 5 or 10 and
were then averaged to derive a disproportionate impact index between 0 and 10. The

5 EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has
been found that a refinery does not experience disproportionate economic hardship simply because it may
need to purchase a significant percentage of its RINs for compliance from other parties, even though RIN
prices have increased since the DOE study, because the RIN prices lead to higher sales prices obtained for
the refineries’ blend stock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder,
“A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of
Transportation and Air Quality (May 14, 2015), available at www regulations.gov docket number EPA-
HQ-OAR-2015-011100062.
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disproportionate impact index was then scaled from 0 to 5 (by dividing the average score
by 2), with 5 indicating conditions most likely to lead to “disproportionate economic
hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or 10
for the viability index and were then averaged and scaled from 0 to 5 (by dividing the
average score by 2). Disproportionate economic hardship was found if both indices were
greater than 1. This requires, for example, a score of 10 for at least two of the eight
metrics for the disproportionate structural and economic impact metrics index, and a
score of 10 for at least one of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from
18 refineries. Of the 18 respondents to its survey request, DOE determined that 13 small
refineries scored a 1 or higher in both indices, thus concluding that these small refineries
would experience “disproportionate economic hardship” from compliance with the RFS
requirements.°

In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to
better reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative
recent implementation of the RFS2 regulations resulted in a number of individual
small refineries receiving individual viability metric scores of 10, and scores
greater than one for the viability index as a whole. However, circumstances have
changed since the 2011 study was completed. Generally, there is an improved
business climate for refineries that is associated with the country’s economic
recovery. In addition, refiners have now had many years since the initiation of the
RFS program in 2007 to develop business practices to meet RFS obligations.® In
assisting EPA in evaluating petitions for small refinery RFS exemptions for 2013,
DOE has found that some small refineries should be scored an intermediate level
of 5 for metric 3a. This intermediate score acknowledges an impact of RFS
compliance costs on efficiency gains, but at a level lower than would justify a
score of 10. DOE also has concluded that an intermediate score of 5 may be
appropriate for viability metric 3b in certain circumstances. Both of these viability
metrics address impacts that may occur across a continuum, and providing for the
possibility of an intermediate score allows DOE to more accurately assess an

¢ After DOE completed the study, DOE discovered a misplaced small refinery survey that was not included
in the study. DOE determined that this small refinery also qualified for a two-year extension of its RFS
exemption.

7 Addendum to the Small Refinery Exemption Study, “An Investigation into Disproportionate Economic
Hardship,” Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE
Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of
physical and contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS
exemption have a competitive advantage over the others. This advantage can be enhanced in situations
where an exempt party separates some attached RINs through blending renewable fuels, and sells those
RINs to improve profitability. A firm’s competitive advantage during an exemption period, and any profits
from RIN sales during an exemption period, could lead to lower scores in subsequent evaluations of
disproportionate economic impact.
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individual refinery’s economic situation. This is unlike [for] viability metric 3¢
which involves essentially a binary determination — whether or not RFS
compliance costs would likely lead to a facility shut-down. For viability metric
3¢, therefore, DOE continues to believe that it is appropriate to limit scores to
either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a
total viability index score indicating disproportionate economic hardship. On the
other hand, a moderate score under both metrics 3a and 3b will be sufficient to
generate a viability score indicating the existence of disproportionate economic
hardship.” DOE has determined that it is appropriate that a moderate score in two
viability metrics would result in a total viability index score greater than 1. This
reflects the real-world situation where different factors may combine to produce
disproportionate economic hardship. In this regard, however, DOE notes that
these are two distinct metrics: where DOE determines an intermediate score of 5
under metric 3b on the basis of an individual special event, that same event will
not necessarily lead to an intermediate or higher score for viability metric 3a
(“RFS compliance costs eliminates efficiency gains”).

D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA, in
consultation with DOE, will consider the findings of the DOE Small Refinery Study
(including the DOE Addendum) and other economic factors. CAA section
211(0)(9)(B)(ii). The statutory basis for EPA’s evaluation of any extension request in
response to an individual petition is the same as DOE’s evaluation of the impact of the
RFS on individual small refineries in the DOE Small Refinery Study — “disproportionate
economic hardship.” CAA section 211(0)(9)(A)(ii), (B)(i). Accordingly, as part of EPA’s
process for evaluating RFS small refinery hardship petitions, EPA asks DOE to evaluate
all of the information EPA receives from each petitioner. DOE has expertise in evaluating
economic conditions at U.S. refineries, which it used in developing an assessment
process for identifying when “disproportionate economic hardship” exists in the context
of the RFS program. For these reasons, DOE’s analysis of whether a small refinery’s RFS
obligations will cause “disproportionate economic hardship” is a factor in EPA’s
evaluation regarding whether to grant or deny a petition for an extension of the RFS
temporary exemption for a small refinery.

However, EPA’s analysis extends beyond the metrics DOE applies in assessing potential
disproportionate economic hardship. EPA considers all of the information submitted by a
petitioner when it considers “other economic factors” in evaluating a small refinery
petition. For example, EPA considers the information submitted by the petitioner that
documents or explains relevant economic conditions or business decisions by the
petitioner. EPA may also consider other publicly available information regarding the
petitioner that informs EPA’s evaluation regarding how “other economic factors” may

9 The facility must also score a 1 or higher in the structural and economic weightings index.
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cause a small refinery to experience “disproportionate economic hardship” if required to
comply with its RFS obligations.

IL. Compliance with Petition Requirements

CSARC submitted a petition to EPA dated August 19, 2016, for an extension of the RFS
small refinery exemption for CSAR for 2016.!° ! Without an extension of its small

refinery exemption, CSAR would be required to comply with the RFS program beginning
January 1, 2016.

In support of its petition, CSARC submitted a completed DOE survey form PI-588,
which highlights factors that CSARC believes demonstrate disproportionate economic
hardship. CSARC supplemented its 2016 petition on December 14, 2016, with updated
RFS compliance cost estimates and financial statement information for the nine months
ended September 30, 2016.'> CSARC also provided additional explanation regarding the
hardship the refinery would face in complying with the RFS program, and the date (b)(4)

13 by which it hopes compliance with the requirements can reasonably be achieved
at CSAR. CSARC further supplemented its 2016 petition on December 22, 2016, with a
revised income statement for the 9 months ended September 30, 2016, and a September
30, 2016 balance sheet.!* All of this information was forwarded to DOE for
consideration in its analysis.

EPA finds that CSARC has submitted all of the information required under 40 CFR
80.1441(e)(2).

II1. Background Information

This section summarizes some of the more significant historical and present-day
information regarding CSAR’s operations, RFS compliance costs and financial condition.
CSARC provided most of this information to EPA in its petition and in other supporting
documents (e.g., CSAR financial information). EPA obtained the remaining information
from public sources and from DOE (e.g., average industry refining margins for 2013—
2015). EPA has not independently verified the accuracy of this information.

A. Summary of CSAR’s Operations
CSARC, a wholly owned subsidiary of Calumet Specialty Products Partners, L.P.

(Calumet), operates a refinery in San Antonio, Texas (CSAR). CSAR qualified as a small
refinery under the RFS1 and RFS2 regulations, and was exempt from the RFS standards

10 The renewable volume obligations for 2014, 2015, and 2016 were established in a single rule which was
signed by the EPA Administrator on November 30, 2015. The rule establishes a series of compliance
deadlines for obligated parties to demonstrate compliance for each successive year’s RVO.

' CSARC petitioned for, and received, an exemption from RFS compliance for CSAR for 2013, 2014, and
2015.

12 Petition supplement dated December 14, 2016, at 2, 4, and Tabs A and B.

13 Petition supplement dated December 14, 2016, at 5.

14 Petition supplements as attachments, email from John Krutz, Calumet, to EPA, on December 22, 2016.
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CSAR (b) (4) Calumet is rated Caal by Moody’s Investor
Service (speculative and high credit risk) and B- by Standard and Poor’s Financial
Services LLC (highly speculative).>® On October 18, 2016, Calumet’s Standard and
Poor’s rating outlook was changed from B- Stable to B- Negative, (D) (4)

57 CSARC believes that (b)(4) (b) (4)

R}

CSARC did not provide EPA with a statement of cash flows for 2016.%°
CSARC’s petition states: (b) (4)

. The petition supplement further states: (b) (4)
° CSARC’s
petition states that: (D) (4)

02
IV.  Application of the Criteria for Hardship Relief

EPA may extend the small refinery exemption for CSAR if EPA determines that the
refinery would experience “disproportionate economic hardship” in complying with the
RFS program. This section provides the analysis and rationale for our granting CSARC’s
petition to extend the small refinery exemption for CSAR.

A. DOE’s Evaluation of CSAR

EPA asked DOE to evaluate whether CSAR will experience “disproportionate economic
hardship” in complying with its RFS obligations. EPA provided DOE all of the
information described in Section III above. Table 6 below summarizes the results of
DOE’s evaluation. A detailed description of DOE’s methodology is provided in the DOE
Small Refinery Study.

56 Petition supplement dated December 14, 2016, at 3.

57 Petition supplement dated December 14, 2016, at 3.

58 Petition supplement dated December 14, 2016, at 3.

59 Petition supplement dated December 14, 2016, at 2.

60 Petition dated August 19, 2016, at 16.

61 Petition supplement dated December 14, 2016, at 4-5.
62 Petition dated August 19, 2016, at 16.
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CAA section 307(b)(2). This action is not a rulemaking and is not subject to the various
statutory and other provisions applicable to a rulemaking.
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Calumet San Antonio Refining, LLC
7811 S Presa Street
San Antonio, Texas 78223

Dear Mr. Krtz:
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For
Calumet San Antonio Refining, LL.C’s
San Antonio, Texas Refinery

Contains Information Claimed by
Calumet San Antonio Refining, LL.C
To be Confidential Business Information

Office of Transportation and Air Quality
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Shreveport, Louisiana 71109-5719

Dear Mr. Krutz:
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(CAA) provided that small refineries would be temporarily exempt from the RFS requirements through
December 31, 2010. CSF qualifies as a small refinery that was covered by this temporary exemption.

Pursuant to CAA section 211(0)(9)(B) and 40 CFR 80.1441(¢e)(2) small refineries may petition the EPA
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standards Program
for
Calumet Shreveport Fuels LLC’s
Calumet Shreveport Refinery

Contains Information Claimed by
Calumet Shreveport Fuels LLC to be
Confidential Business Information

Office of Transportation and Air Quality
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EPA received a petition from Calumet Shreveport Fuels, LLC (“CSFC”) dated July 28,
2016, for a two-year extension of the RFS small refinery exemption for the Calumet
Shreveport Refinery (“CSR”), for obligation years 2015 and 2016. EPA previously
granted CSFC’s request for 2015 in a separate decision document. For the reasons
described herein, EPA is granting CSFC’s request for a one-year extension of CSR’s
small refinery exemption for 2016.

L. Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”) program is set forth in section 211(0) of the
Clean Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of
2005 (EPAct), and the Energy Independence and Security Act of 2007 (EISA). The CAA
specifies that EPA is to promulgate regulations to ensure that transportation fuel sold or
introduced into commerce in the United States, on an average annual basis, contains
specified volumes of renewable fuel and three subcategories of renewable fuel - advanced
biofuel, cellulosic biofuel, and biomass based diesel. CAA section 211(0)(2)(A)(1). Each
year EPA is to use the relevant annual volumes along with an estimate (provided by the
Department of Energy) of the amount of gasoline and diesel projected to be sold or
introduced into commerce that year, to compute the percentages of total transportation
fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3). The
relevant annual volumes may come directly from the statute, may be established by EPA
for years for which the statute does not specify volumes, or may result from EPA using
its statutory authority to adjust statutory volumes. Each of the various refiners and
importers who are subject to the RFS standard (“obligated parties”) then apply those
percentages to their annual production or import of gasoline and diesel to determine the
number of gallons of each type of renewable fuel for which they are responsible. CAA
section 211(0)(3)(B)(i1).

EPA regulations implementing CAA section 211(0) do not require obligated parties to
blend renewable fuel into gasoline themselves, but allow them to demonstrate compliance
with the RFS by acquiring or generating Renewable Identification Numbers (RINs),
which represent renewable fuel that has been produced or imported for use in the United
States. 40 CFR 80.1427. An obligated party establishes to the EPA, after each calendar
year, that it has accumulated sufficient RINs corresponding to each renewable fuel type
to meet its renewable-fuel obligations. Obligated parties need not acquire RINs at the
same time that they produce or import fuel but may, if they choose, simply purchase the
required number of RINs by the end of the compliance period, once their annual
production is known. An obligated party can also carry a surplus or deficit of RINs for
one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current
text of the statute as amended by EISA, specify that small refineries were exempt from
the renewable fuel standards until calendar year 2011. CAA section 211(0)(9)(A)(1). In
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EPA’s original implementing regulations (“RFS1”), EPA defined “small refineries” as
those with an average crude oil input in 2004 that was no greater than 75,000 barrels/day
(bpd). In EPA’s regulations implementing the EISA amendments (“RFS2”), EPA
amended the definition of small refinery to include those with an average crude oil input
no greater than 75,000 bpd crude in 2006. 40 CFR 80.1401. Exempt small refineries were
required to notify EPA that they qualified for the exemption by sending verification
letters stating their average crude oil input rate during the applicable qualification period.
40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond
December 31, 2010, through one of two mechanisms. First, if the U.S. Department of
Energy (DOE) determined through a study mandated under the CAA that compliance
with the RFS requirements would impose “disproportionate economic hardship” on a
small refinery, EPA was required to extend the exemption for such refinery by at least
two years (2011 and 2012). CAA section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of
their exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds
that “disproportionate economic hardship” exists. /d. EPA regulations require that a
petition for an extension of the small refinery exemption specify the factors that
demonstrate a “disproportionate economic hardship,” provide a detailed discussion
regarding the hardship the refinery would face in meeting the RFS requirements, and
identify the date the refiner anticipates that compliance with the RFS requirements can
reasonably be achieved at the small refinery. 40 CFR 80.1441(e)(2). EPA, in consultation
with DOE, will consider the findings of the DOE Small Refinery Study and other
economic factors in evaluating such petitions. CAA section 211(0)(9)(B)(i1). EPA is
required to respond within 90 days of receipt of a petition, and has discretion to
determine the length of any exemption that may be granted. CAA section 211(0)(9)(B)(1),

(ii1).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded
that no small refineries should experience “disproportionate economic hardship” from the
RFS program.! Congress subsequently directed DOE to re-examine its initial study and
determine if its conclusions were still valid. Consequently, DOE issued a revised study in
March 2011 containing different conclusions.? The excerpt below from the DOE Small
Refinery Study explains the history of and differences between the two DOE studies, and

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs,
U.S. Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of
Policy and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).
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summarizes DOE’s revised approach to evaluating when “disproportionate economic
hardship” may exist.>

On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the
market for credits (Renewable Identification Numbers, or RINs) was currently
competitive, and found no reason to believe that a competitive market would
disproportionately disadvantage participants who purchase credits rather than
generating them through blending renewable fuels into their products. Therefore,
the study concluded that the exemption for small refineries should not be
extended beyond 2010. It was noted that, should market conditions change or if
individual small refineries were experiencing economic hardship, small refineries
maintained the right under Section 211(0)(9)(B) of the CAA EPAct 2005 to
individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic
downturn reduced the profitability of the refining industry, which has
disproportionately impacted some small refiners. Second, the expiration of the
biodiesel production credit reduced production and has caused the price of
biomass-based diesel RINs to increase. Even though the credit was retroactively
restored for 2010, these RINs remain relatively expensive. Finally, in order to
capture the unique factors contributing to disproportionate economic hardship,
additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to
revisit the issue of disproportionate economic hardship for small refineries and
report its findings.* This study addresses the concerns of Congress in directing
DOE to:

e Seek comments from owners of small refineries on the reasons why they
may believe that they would experience disproportionate economic
hardship if the small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

e Estimate small refinery impacts by region.

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship
evaluation process and their conclusions are available in a redacted version of the DOE Small Refinery
Study at,

http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.

4 The Senate Report (Senate Report 111- 45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater
detail completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data
on small refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations
Conference Report (House Report 111-278) included language supporting the Senate Appropriations
Report request.
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e Reassess whether small refinery compliance costs through the purchase of
RINs is similar to the cost of compliance by purchasing and blending
renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional
basis.

Given this Congressional direction, this study needed to consider the unique
factors contributing to disproportionate economic hardship for individual small
refineries in the study. Consequently, a survey of small refineries was necessary,
something not included in the previous DOE study.

In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to
be characterized and their varying impact on refineries investigated. There is a
direct cost associated with participation in the program. The RFS program is
based on a national mandate for renewable fuels, enforced through obligated
parties who are responsible to EPA for their pro-rata share of the renewable fuel
mandate. However, the program incorporates a market solution to the process of
fulfilling the mandates, allowing trading between the obligated parties from those
who over-comply to those who find it less advantageous to blend renewable fuels
into the transportation fuel mix. Transfer of the obligation is formally
accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining
disproportionate economic hardship from compliance with RFS2. There are two
major pathways that may be followed for compliance. One compliance pathway is
blending renewable fuels with gasoline, which may require capital expenditures
for equipment. The second pathway is purchasing and maintaining a portfolio of
RINs. If certain small refineries must purchase RINs that are far more expensive
than those that may be generated through blending, this will lead to
disproportionate economic hardship for those effected entities. Economic theory
suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average
cost of compliance may be much lower than the marginal cost. If the economics
of blending ethanol are favorable, that is, ethanol is less expensive than the
gasoline components it replaces, the compliance cost may be essentially zero for
refiners that fulfill their obligation through blending renewable fuels. Such
refiners would have blended even without the mandate. While current RIN prices
for ethanol are moderate (adding less than 2 cents per gallon of renewable fuel),
there are numerous circumstances when RIN prices could rise, increasing the cost
of compliance and perhaps increasing the cost of compliance more for refineries
that rely on RINs for compliance compared to those that do not. These
circumstances include both increases in the costs of renewable fuels and the
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inability to blend all of the mandated renewable fuel into conventional
transportation fuels (the so-called blend wall). [°]

Small refineries could have particular obstacles that would make compliance
more costly than those of large integrated companies. Compliance costs and
characteristics of small refineries that make them more vulnerable to financial
distress may be unique to each small refinery. Since much of the information is
not publicly available, the small refineries were surveyed to make a determination
of disproportionate economic hardship. This information was supplemented by
publicly available data, which also yielded the baseline from which
disproportionate economic impact may be discerned. Given the unique nature of
each refinery, it is not possible to make a recommendation on any refinery that
did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a
high cost of compliance relative to the industry average, and an effect sufficient to
cause a significant impairment of the refinery operations. The individual metrics
for each refinery were grouped into two general categories: eight metrics
representing disproportionate impacts on the refinery and three metrics
representing the effect of compliance on the viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary
exemptions under the terms of the statute through December 31, 2010. DOE spent a
significant amount of time and effort developing the survey methodology, including
discussions with potential survey participants, and discussions and consultations with
EPA. The DOE survey form PI-588 was also made available for public review and
comment through publication in a Federal Register notice on July 15, 2010. 75 Fed. Reg.
41165 (July 15, 2010). Three companies submitted comments to DOE and DOE modified
the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the
DOE Small Refinery Study. In sum, DOE developed a scoring matrix to evaluate
“disproportionate economic hardship” at small refineries. The matrix was comprised of
two major sections: one section combining the scoring for disproportionate structural and
economic weightings, and a separate section regarding the impact of compliance with the
RFS program on the viability of the firm. Eight equally-weighted individual
disproportionate structural and economic metrics were assigned a score of 0, 5 or 10 and

5> EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has
been found that a refinery does not experience disproportionate economic hardship simply because it may
need to purchase a significant percentage of its RINs for compliance from other parties, even though RIN
prices have increased since the DOE study, because the RIN prices lead to higher sales prices obtained for
the refineries’ blend stock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder,
“A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of
Transportation and Air Quality (May 14, 2015), available at www regulations.gov docket number EPA-
HQ-OAR-2015-011100062.
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were then averaged to derive a disproportionate impact index between 0 and 10. The
disproportionate impact index was then scaled from 0 to 5 (by dividing the average score
by 2), with 5 indicating conditions most likely to lead to “disproportionate economic
hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or 10
for the viability index and were then averaged and scaled from 0 to 5 (by dividing the
average score by 2). Disproportionate economic hardship was found if both indices were
greater than 1. This requires, for example, a score of 10 for at least two of the eight
metrics for the disproportionate structural and economic impact metrics index, and a
score of 10 for at least one of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from
18 refineries. Of the 18 respondents to its survey request, DOE determined that 13 small
refineries scored a 1 or higher in both indices, thus concluding that these small refineries
would experience “disproportionate economic hardship” from compliance with the RFS
requirements.°

In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to
better reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative
recent implementation of the RFS2 regulations resulted in a number of individual
small refineries receiving individual viability metric scores of 10, and scores
greater than one for the viability index as a whole. However, circumstances have
changed since the 2011 study was completed. Generally, there is an improved
business climate for refineries that is associated with the country’s economic
recovery. In addition, refiners have now had many years since the initiation of the
RFS program in 2007 to develop business practices to meet RFS obligations.® In
assisting EPA in evaluating petitions for small refinery RFS exemptions for 2013,
DOE has found that some small refineries should be scored an intermediate level
of 5 for metric 3a. This intermediate score acknowledges an impact of RFS
compliance costs on efficiency gains, but at a level lower than would justify a
score of 10. DOE also has concluded that an intermediate score of 5 may be
appropriate for viability metric 3b in certain circumstances. Both of these viability
metrics address impacts that may occur across a continuum, and providing for the

¢ After DOE completed their study, they discovered a misplaced small refinery survey that was not
included in the study. DOE determined that this small refinery also qualified for a two-year extension of
their RFS exemption.

7 “Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic
Hardship,” Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE
Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of
physical and contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS
exemption have a competitive advantage over the others. This advantage can be enhanced in situations
where an exempt party separates some attached RINs through blending renewable fuels, and sells those
RINs to improve profitability. A firm’s competitive advantage during an exemption period, and any profits
from RIN sales during an exemption period, could lead to lower scores in subsequent evaluations of
disproportionate economic impact.
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possibility of an intermediate score allows DOE to more accurately assess an
individual refinery’s economic situation. This is unlike [for] viability metric 3¢
which involves essentially a binary determination — whether or not RFS
compliance costs would likely lead to a facility shut-down. For viability metric
3c, therefore, DOE continues to believe that it is appropriate to limit scores to
either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a
total viability index score indicating disproportionate economic hardship. On the
other hand, a moderate score under both metrics 3a and 3b will be sufficient to
generate a viability score indicating the existence of disproportionate economic
hardship.” DOE has determined that it is appropriate that a moderate score in two
viability metrics would result in a total viability index score greater than 1. This
reflects the real-world situation where different factors may combine to produce
disproportionate economic hardship. In this regard, however, DOE notes that
these are two distinct metrics: where DOE determines an intermediate score of 5
under metric 3b on the basis of an individual special event, that same event will
not necessarily lead to an intermediate or higher score for viability metric 3a
(“RFS compliance costs eliminates efficiency gains”).

D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA, in
consultation with DOE, will consider the findings of the DOE Small Refinery Study
(including the DOE Addendum) and other economic factors. CAA section
211(0)(9)(B)(ii). The statutory basis for EPA’s evaluation of any extension request in
response to an individual petition is the same as DOE’s evaluation of the impact of the
RFS on individual small refineries in the DOE Small Refinery Study — “disproportionate
economic hardship.” CAA section 211(0)(9)(A)(ii), (B)(1). Accordingly, as part of EPA’s
process for evaluating RFS small refinery hardship petitions, EPA asks DOE to evaluate
all of the information EPA receives from each petitioner. DOE has expertise in evaluating
economic conditions at U.S. refineries, which it used in developing an assessment
process for identifying when “disproportionate economic hardship” exists in the context
of the RFS program. For these reasons, DOE’s analysis of whether a small refiner’s RFS
obligations will cause “disproportionate economic hardship” is a factor in EPA’s
evaluation regarding whether to grant or deny a petition for an extension of the RFS
temporary exemption for a small refinery.

However, EPA’s analysis extends beyond the metrics DOE applies in assessing potential
disproportionate economic hardship. EPA considers all of the information submitted by a
petitioner when it considers “other economic factors” in evaluating a small refinery
petition. For example, EPA considers the information submitted by the petitioner that
documents or explains relevant economic conditions or business decisions by the
petitioner. EPA may also consider other publicly available information regarding the

9 The facility must also score a 1 or higher in the structural and economic weightings index.
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petitioner that informs EPA’s evaluation regarding how “other economic factors” may
cause a small refinery to experience “disproportionate economic hardship” if required to
comply with its RFS obligations.

I1. Compliance with Petition Requirements

CSFC submitted a petition to EPA dated July 28, 2016, for an extension of the RFS small
refinery exemption for CSR for 2016.!° ' CSFC supplemented its petition with a
corrected December 31, 2015 balance sheet on August 3, 2016.'2 CSFC further
supplemented its petition with financial statements, RFS compliance cost information,
and further discussion of CSFC’s financial situation on December 28, 2016. Without an
extension of its small refinery exemption, CSR would be required to comply with the
RFS program beginning January 1, 2016.

In support of its petition, CSFC submitted a completed DOE survey form PI-588, which
specified the factors that CSFC believes demonstrate disproportionate economic
hardship.!3 CSFC also provided a petition document with additional explanation
regarding the hardship the refinery would face in complying with the RFS program, and
the date(b) (4) by which it hopes compliance with the requirements can reasonably
be achieved at CSR.'* CSFC also provided financial statements for the nine months
ended September 30, 2016, and estimates of its RFS compliance costs in 2016, ' absent
an extension of the compliance deadline. All of this information was forwarded to DOE
for consideration in its analysis.

EPA finds that CSFC has submitted all of the information required under 40 CFR
80.1441(e)(2).

II1. Background Information

This section summarizes some of the more significant historical and present-day
information regarding CSR’s operations, RFS compliance costs and financial condition.
CSFC provided most of this information to EPA in its petition and in other supporting
documents (e.g., email responses to EPA staff questions, CSFC financial information).
EPA obtained the remaining information from public sources and from DOE (e.g.,
average refining industry margins). EPA has not independently verified the accuracy of
this information.

19 The renewable volume obligations for 2014, 2015, and 2016 were established in a single rule which was
signed by the EPA Administrator on November 30, 2015. The rule establishes a series of compliance
deadlines for obligated parties to demonstrate compliance for each successive year’s RVO.

I CSFC petitioned for, and received, an exemption from RFS compliance for CSR for 2013, 2014, and
2015.

12 CSR balance sheet, attached to August 3, 2016 email from John Krutz to EPA.

13 Petition dated July 28, 2016, Tab A.

14 Petition supplement dated December 28, 2016, at 4. CSFC reported (b) (4)

15 Petition supplement dated December 28, 2016, Tab A.
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CSFC believes tha (b) (4)

53

CSFC did not provide EPA with a statement of cash flows for 2016.

CSFC’s petition states:

(b) (4)

CSFC’s supplement concludes: “(b) (4)

9955

IV.  Application of the Criteria for Hardship Relief

EPA may extend the temporary RFS exemption for CSR if EPA determines that the
refinery would experience disproportionate economic hardship in complying with the
RFS program. This section provides the analysis and rationale for our granting CSFC’s
petition to extend the small refinery exemption for CSR.

A. DOE’s Evaluation of CSR

EPA asked DOE to evaluate whether CSR will experience “disproportionate economic
hardship” in complying with its RFS requirements. EPA provided DOE all of the
information described in Section III above. Table 5 below summarizes the results of
DOE’s evaluation. A detailed description of DOE’s methodology is provided in the DOE
Small Refinery Study.

53 Petition supplement dated December 28, 2016, at 3.
54 Petition at 13.
33 Petition supplement dated December 28, 2016, at 4.
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(b) (4)

.°8 EPA recognizes that the (D) (4)

EPA also
recognizes the effect of the RFS compliance costs detailed in Table 3 on the ability of a
struggling refinery to make the investments needed to become and remain a viable
business.

In order to show “disproportionate economic hardship,” a small refinery needs to show
that it faces RFS compliance costs that would “significantly impact the operation of the
firm, leading eventually to an inability to increase efficiency to remain competitive,
eventually resulting in closure.” See DOE Small Refinery Study at 36. EPA believes this
is the case for CSR. CSR is a small refinery, (b) (4)
While refining is a cyclical business, CSR (b) (4)
CSR’s net refining margin for the first nine months of 2016 (b) (4)

the nine-month 2016 national average presented in Table 5. CSR (b) (4)

CSR’s(b) (4)
.°? EPA further recognizes
that CSR’s (b) (4) Calumet’s (b) (4)

For all of these reasons, we find that CSR has demonstrated that compliance with its 2016
RFS requirements will result in “disproportionate economic hardship.” Based on this
evaluation, an extension of the small refinery temporary exemption is warranted.

V. Conclusion

Section 211(0)(9)(B) of the CAA and 40 CFR 80.1441(e)(2) allow EPA to grant an
extension of a small refinery’s exemption based on a demonstration by the small refinery
of a “disproportionate economic hardship” from compliance with the RFS requirements.
Based on our analysis of all of the available information about CSR, and our consultation
with DOE, EPA has concluded that CSR will experience “disproportionate economic
hardship” in complying with the RFS requirements. Therefore, EPA is granting CSFC’s
request for a temporary extension of CSR’s small refinery hardship exemption for 2016.

This decision is a final agency action for purposes of section 307(b)(1) of the Act.
Pursuant to CAA section 307(b)(1), judicial review of this final agency action may be
sought only in the United States Court of Appeals for the appropriate circuit. Judicial
review of this final agency action may not be obtained in subsequent proceedings,
pursuant to CAA section 307(b)(2). This action is not a rulemaking and is not subject to
the various statutory and other provisions applicable to a rulemaking.

68 Petition at 12.
% Petition supplement dated December 28, 2016, at 2.
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Subject: 2017 Renewable Fuel Standard Small Refinery Hardship Petition
Calumet Shreveport Refining, LLC

3333 Midway

Shreveport, Louisiana 71109-5719

Dear Mr. Krutz:

Smg TTTTTT imhm mm s wm e — ) wemmer vmaaapesawwe ) wenwasasvascass

Pursuant to CAA section 211(0)(9)(B) and 40 CFR 80.1441(e)(2) small refineries may petition EPA to
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For
Calumet Shreveport Refining, LL.C’s
Shreveport, Louisiana Refinery

Contains Information Claimed by
Calumet Shreveport Refining, LL.C
To be Confidential Business Information

Office of Transportation and Air Quality
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standards Program

for
(b) (4)

Contains Information Claimed by

(b) (4)

to be Confidential Business Information

Office of Transportation and Air Quality
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EPA received a petition from (b) (4) dated August 31,
2016, for a (b) (4) of the RFS small refinery exemption for (D) (4)

(b) (4) (b) (4) 2016. EPA also received
additional information for the 2016 request for exemption on December 30, 2016, which
included financial information through Q3 2016. (b) (4) (b) (4)

(b) (4)  For the reasons described herein, EPA is granting (D) (4)request for an
extension of the RFS small refinery exemption for the (D) (4) for 2016.

L. Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”’) program is set forth in section 211(0) of the Clean
Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of 2005 (EPAct),
and the Energy Independence and Security Act of 2007 (EISA). The CAA specifies that EPA is
to promulgate regulations to ensure that transportation fuel sold or introduced into commerce in
the United States, on an average annual basis, contains specified volumes of renewable fuel and
three subcategories of renewable fuel - advanced biofuel, cellulosic biofuel, and biomass based
diesel. CAA section 211(0)(2)(A)(1). Each year EPA is to use the relevant annual volumes along
with an estimate (provided by the Department of Energy) of the amount of gasoline and diesel
projected to be sold or introduced into commerce that year, to compute the percentages of total
transportation fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3).
The relevant annual volumes may come directly from the statute, may be established by EPA for
years for which the statute does not specify volumes, or may result from EPA using its statutory
authority to adjust statutory volumes. Each of the various refiners and importers who are subject
to the RFS standard (“obligated parties”) then apply those percentages to their annual production
or import of gasoline and diesel to determine the number of gallons of each type of renewable
fuel for which they are responsible. CAA section 211(0)(3)(B)(i1).

EPA regulations implementing CAA section 211(0) do not require obligated parties to blend
renewable fuel into gasoline themselves, but allow them to demonstrate compliance with the RFS
by acquiring or generating Renewable Identification Numbers (RINs), which represent
renewable fuel that has been produced or imported for use in the United States. 40 CFR 80.1427.
An obligated party establishes to the EPA, after each calendar year, that it has accumulated
sufficient RINs corresponding to each renewable fuel type to meet its renewable-fuel obligations.
Obligated parties need not acquire RINs at the same time that they produce or import fuel but
may, if they choose, simply purchase the required number of RINs by the end of the compliance
period, once their annual production is known. An obligated party can also carry a surplus or
deficit of RINs for one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current text of the
statute as amended by EISA, specify that small refineries were exempt from the renewable fuel
standards until calendar year 2011. CAA section 211(0)(9)(A)(i). In EPA’s original
implementing regulations (“RFS1”), EPA defined “small refineries” as those with an average
crude oil input in 2004 that was no greater than 75,000 barrels/day (bpd). In EPA’s regulations
implementing the EISA amendments (“RFS2”), EPA amended the definition of small refinery to
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include those with an average crude oil input no greater than 75,000 bpd crude in 2006. 40 CFR
80.1401. Exempt small refineries were required to notify EPA that they qualified for the
exemption by sending verification letters stating their average crude oil input rate during the
applicable qualification period. 40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond December 31,
2010, through one of two mechanisms. First, if the U.S. Department of Energy (DOE)
determined through a study mandated under the CAA that compliance with the RFS
requirements would impose “disproportionate economic hardship” on a small refinery, EPA was
required to extend the exemption for such refinery by at least two years (2011 and 2012). CAA
section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of their
exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds that
“disproportionate economic hardship” exists. /d. EPA regulations require that a petition for an
extension of the small refinery exemption specify the factors that demonstrate a
“disproportionate economic hardship,” provide a detailed discussion regarding the hardship the
refinery would face in meeting the RFS requirements, and identify the date the refiner anticipates
that compliance with the RFS requirements can reasonably be achieved at the small refinery. 40
CFR 80.1441(e)(2). EPA, in consultation with DOE, will consider the findings of the DOE Small
Refinery Study and other economic factors in evaluating such petitions. CAA section
211(0)(9)(B)(i1). EPA is required to respond within 90 days of receipt of a petition, and has
discretion to determine the length of any exemption that may be granted. CAA section

211(0)(9)(B)(1), (iii).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded that no
small refineries should experience “disproportionate economic hardship” from the RFS
program.' Congress subsequently directed DOE to re-examine its initial study and determine if
its conclusions were still valid. Consequently, DOE issued a revised study in March 2011
containing different conclusions.? The excerpt below from the DOE Small Refinery Study
explains the history of and differences between the two DOE studies, and summarizes DOE’s
revised approach to evaluating when “disproportionate economic hardship” may exist.>

' EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs,

U.S. Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of Policy
and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship evaluation
process and its conclusions is available in a redacted version of the DOE Small Refinery Study at,
http://www.epa.gov/otag/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.
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On February 24, 2009, DOE transmitted its [initial] study [under CA A section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the market for
credits (Renewable Identification Numbers, or RINs) was currently competitive, and
found no reason to believe that a competitive market would disproportionately
disadvantage participants who purchase credits rather than generating them through
blending renewable fuels into their products. Therefore, the study concluded that the
exemption for small refineries should not be extended beyond 2010. It was noted that,
should market conditions change or if individual small refineries were experiencing
economic hardship, small refineries maintained the right under Section 211(0)(9)(B) of
the CAA EPAct 2005 to individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic downturn
reduced the profitability of the refining industry, which has disproportionately impacted
some small refiners. Second, the expiration of the biodiesel production credit reduced
production and has caused the price of biomass-based diesel RINs to increase. Even
though the credit was retroactively restored for 2010, these RINs remain relatively
expensive. Finally, in order to capture the unique factors contributing to disproportionate
economic hardship, additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to revisit
the issue of disproportionate economic hardship for small refineries and report its
findings.* This study addresses the concerns of Congress in directing DOE to:

e Seek comments from owners of small refineries on the reasons why they may
believe that they would experience disproportionate economic hardship if the
small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

e Estimate small refinery impacts by region.

e Reassess whether small refinery compliance costs through the purchase of RINs is
similar to the cost of compliance by purchasing and blending renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional basis.

Given this Congressional direction, this study needed to consider the unique factors
contributing to disproportionate economic hardship for individual small refineries in the
study. Consequently, a survey of small refineries was necessary, something not included
in the previous DOE study.

4 The Senate Report (Senate Report 111- 45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to reopen the study and revisit the issue ingreater detail
completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data on small
refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations Conference
Report (House Report 111-278) included language supporting the Senate Appropriations Report request.
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In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to be
characterized and their varying impact on refineries investigated. There is a direct cost
associated with participation in the program. The RFS program is based on a national
mandate for renewable fuels, enforced through obligated parties who are responsible to
EPA for their pro-rata share of the renewable fuel mandate. However, the program
incorporates a market solution to the process of fulfilling the mandates, allowing trading
between the obligated parties from those who over-comply to those who find it less
advantageous to blend renewable fuels into the transportation fuel mix. Transfer of the
obligation is formally accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining disproportionate
economic hardship from compliance with RFS2. There are two major pathways that may
be followed for compliance. One compliance pathway is blending renewable fuels with
gasoline, which may require capital expenditures for equipment. The second pathway is
purchasing and maintaining a portfolio of RINs. If certain small refineries must purchase
RINSs that are far more expensive than those that may be generated through blending, this
will lead to disproportionate economic hardship for those effected entities. Economic
theory suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average cost of
compliance may be much lower than the marginal cost. If the economics of blending
ethanol are favorable, that is, ethanol is less expensive than the gasoline components it
replaces, the compliance cost may be essentially zero for refiners that fulfill their
obligation through blending renewable fuels. Such refiners would have blended even
without the mandate. While current RIN prices for ethanol are moderate (adding less than
2 cents per gallon of renewable fuel), there are numerous circumstances when RIN prices
could rise, increasing the cost of compliance and perhaps increasing the cost of
compliance more for refineries that rely on RINs for compliance compared to those that
do not. These circumstances include both increases in the costs of renewable fuels and the
inability to blend all of the mandated renewable fuel into conventional transportation
fuels (the so-called blend wall).’

Small refineries could have particular obstacles that would make compliance more costly
than those of large integrated companies. Compliance costs and characteristics of small
refineries that make them more vulnerable to financial distress may be unique to each
small refinery. Since much of the information is not publicly available, the small
refineries were surveyed to make a determination of disproportionate economic hardship.
This information was supplemented by publicly available data, which also yielded the

5 EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has been
found that a refinery does not experience disproportionate economic hardship simply because it may need to
purchase a significant percentage of its RINs for compliance from other parties, even though RIN prices have
increased since the DOE study, because the RIN prices lead to higher sales prices obtained for the refineries’
blendstock, resulting in little or no net cost of compliance for the refinery. See Dallas Burkholder, “A
Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of
Transportation and Air Quality (May 14, 2015), available at www regulations.gov docket number EPA-HQ-
OAR-2015-011100062.
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baseline from which disproportionate economic impact may be discerned. Given the
unique nature of each refinery, it is not possible to make a recommendation on any
refinery that did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a high cost
of compliance relative to the industry average, and an effect sufficient to cause a
significant impairment of the refinery operations. The individual metrics for each refinery
were grouped into two general categories: eight metrics representing disproportionate
impacts on the refinery and three metrics representing the effect of compliance on the
viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary exemptions
under the terms of the statute through December 31, 2010. DOE spent a significant amount of
time and effort developing the survey methodology, including discussions with potential survey
participants, and discussions and consultations with EPA. The DOE survey form PI-588 was also
made available for public review and comment through publication in a Federal Register notice
on July 15, 2010. 75 FR 41165 (July 15, 2010). Three companies submitted comments to DOE
and DOE modified the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the DOE Small
Refinery Study. In sum, DOE developed a scoring matrix to evaluate “disproportionate economic
hardship” at small refineries. The matrix was comprised of two major sections: one section
combining the scoring for disproportionate structural and economic weightings, and a separate
section regarding the impact of compliance with the RFS program on the viability of the firm.
Eight equally-weighted individual disproportionate structural and economic metrics were
assigned a score of 0, 5 or 10 and were then averaged to derive a disproportionate impact index
between 0 and 10. The disproportionate impact index was then scaled from 0 to 5 (by dividing
the average score by 2), with 5 indicating conditions most likely to lead to “disproportionate
economic hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or
10 for the viability index and were then averaged and scaled from 0 to 5 (by dividing the average
score by 2). Disproportionate economic hardship was found if both indices were greater than 1.
This requires, for example, a score of 10 for at least two of the eight metrics for the
disproportionate structural and economic impact metrics index, and a score of 10 for at least one
of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from 18
refineries. Of the 18 respondents to its survey request, DOE determined that 13 small refineries
scored a 1 or higher in both indices, thus concluding that these small refineries would experience
“disproportionate economic hardship” from compliance with the RFS requirements. ¢

¢ After DOE completed its study, DOE discovered a misplaced small refinery survey that was not included in the
study. DOE determined that this small refinery also qualified for a two-year extension of its RFS exemption.
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In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to better
reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative recent
implementation of the RFS2 regulations resulted in a number of individual small
refineries receiving individual viability metric scores of 10, and scores greater than one
for the viability index as a whole. However, circumstances have changed since the 2011
study was completed. Generally, there is an improved business climate for refineries that
is associated with the country’s economic recovery. In addition, refiners have now had
many years since the initiation of the RFS program in 2007 to develop business practices
to meet RFS obligations.® In assisting EPA in evaluating petitions for small refinery RFS
exemptions for 2013, DOE has found that some small refineries should be scored an
intermediate level of 5 for metric 3a. This intermediate score acknowledges an impact of
RFS compliance costs on efficiency gains, but at a level lower than would justify a score
of 10. DOE also has concluded that an intermediate score of 5 may be appropriate for
viability metric 3b in certain circumstances. Both of these viability metrics address
impacts that may occur across a continuum, and providing for the possibility of an
intermediate score allows DOE to more accurately assess an individual refinery’s
economic situation. This is unlike [for] viability metric 3¢ which involves essentially a
binary determination — whether or not RFS compliance costs would likely lead to a
facility shut-down. For viability metric 3c, therefore, DOE continues to believe that it is
appropriate to limit scores to either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is thata
facility with only a moderate score of 5 in a single viability metric will not have a total
viability index score indicating disproportionate economic hardship. On the other hand, a
moderate score under both metrics 3a and 3b will be sufficient to generate a viability
score indicating the existence of disproportionate economic hardship.” DOE has
determined that it is appropriate that a moderate score in two viability metrics would
result in a total viability index score greater than 1. This reflects the real-world situation
where different factors may combine to produce disproportionate economic hardship. In
this regard, however, DOE notes that these are two distinct metrics: where DOE
determines an intermediate score of 5 under metric 3b on the basis of an individual
special event, that same event will not necessarily lead to an intermediate or higher score
for viability metric 3a (“RFS compliance costs eliminates efficiency gains”™).

7 “Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,”
Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of physical and
contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS exemption have a
competitive advantage over the others. This advantage can be enhanced in situations where an exempt party
separates some attached RINs through blending renewable fuels, and sells those RINs to improve profitability. A
firm’s competitive advantage during an exemption period, and any profits from RIN sales during an exemption
period, could lead to lower scores in subsequent evaluations of disproportionate economic impact.

% The facility must also score a 1 or higher in the structural and economic weightings index.
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D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA, in
consultation with DOE, will consider the findings of the DOE Small Refinery Study (including
the DOE Addendum) and other economic factors. CAA section 211(0)(9)(B)(ii). The statutory
basis for EPA’s evaluation of any extension request in response to an individual petition is the
same as DOE’s evaluation of the impact of the RFS on individual small refineries in the DOE
Small Refinery Study — “disproportionate economic hardship.” CAA section 211(0)(9)(A)(i1),
(B)(1). Accordingly, as part of EPA’s process for evaluating RFS small refinery hardship
petitions, EPA asks DOE to evaluate all of the information EPA receives from each petitioner.
DOE has expertise in evaluating economic conditions at U.S. refineries, which it used in
developing an assessment process for identifying when “disproportionate economic hardship”
exists in the context of the RFS program. For these reasons, DOE’s analysis of whether a small
refinery’s RFS obligations will cause “disproportionate economic hardship” is a factor in EPA’s
evaluation regarding whether to grant or deny a petition for an extension of the RFS temporary
exemption for a small refinery.

However, EPA’s analysis extends beyond the metrics DOE applies in assessing potential
disproportionate economic hardship. EPA considers all of the information submitted by a
petitioner when it considers “other economic factors” in evaluating a small refinery petition. For
example, EPA considers the information submitted by the petitioner that documents or explains
relevant economic conditions or business decisions by the petitioner. EPA may also consider
other publicly available information regarding the petitioner that informs EPA’s evaluation
regarding how “other economic factors” may cause a small refinery to experience
“disproportionate economic hardship” if required to comply with its RFS obligations.

I1. Compliance with Petition Requirements

(b) (4) submitted a petition to EPA dated August 31, 2016, for an extension of the RFS small refinery
exemption for the (D) (4) for 2016.1°() (4) also submitted a supplement to its petition
dated December 30, 2016. Without an extension of its small refinery exemption, ) 4) would be
required to comply with the RFS program beginning January 1, 2016.

In support of its petition, ®) ) provided a petition document with a completed DOE survey form
PI-588, financial statements, and additional explanation and arguments regarding the hardship
the refinery would face in complying with the RFS program. All of this information was
forwarded to DOE for consideration in its analysis.

EPA finds that ®) (4) has submitted the information required under 40 CFR 80.1441(e)(2).

III.  Background Information

This section summarizes some of the more significant historical and present-day information
regarding (b) (4) operations, RFS compliance costs and financial condition. () ) provided most

e (b) (4)
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As shown in Table 3,(b) (4)

() (4) gtates that it (b) (4)

(b) (4)27

(b) (4) .04 states that it has(b) (4)

30(b) 4) states that the (b) (4)

! For example, (°) ) states that these conditions (b) (4)

32

Table 4 summarizes data from (b) (4) PI-588 survey form for (b) (4) refining margins from 2013
through 2015, and reported data for Q3 2016. (b) (4) three-year average gross refining margin
for 2013-2015 was (b) (4) the three-year industry average of $12.30/barrel.

(b) (4) three-year average net refining margin for 2013-2015 was (b) (4) the
three-year industry average of $7.45/barrel.>

10
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A. DOE’s Evaluation of the (b) (4)

EPA asked DOE to evaluate whether the (D) (4) will experience “disproportionate
economic hardship” in complying with the RFS requirements. EPA provided DOE all of the
information described in Section III above. Table 6 summarizes the results of DOE’s evaluation.
A detailed description of DOE’s methodology is provided in the DOE Small Refinery Study.

12
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involves “examining the impact of compliance costs on a refinery’s ability to maintain
profitability and competitiveness—i.e., viability—in the long term.”**

We evaluate viability as an economic factor for determining “disproportionate economic
hardship” similarly to the manner that DOE considers viability in its own methodology. Based on
survey data collected from small refineries and publicly available data, DOE found that
“[d]isproportionate economic hardship must encompass two broad components: a high cost of
compliance relative to the industry average, and an effect sufficient to cause a significant
impairment of the refinery operations.” DOE Small Refinery Study at 3. DOE defined “refiner
viability” as “the ability of the refiners to remain competitive and profitable.” Id. at 27. EPA
evaluates viability in a similar manner. We consider whether (D) (4) will
remain a competitive and profitable refinery while satisfying its RFS obligations. EPA notes that
it considers profitability not merely in the context of a single year’s financial statements, but also
in the context of assessing the longer term prospects for the refinery. EPA also evaluates viability
using the metrics considered by DOE in its viability index: (a) compliance costs eliminate
efficiency gains (impairment); (b) individual special events; and (c) compliance costs likely to
lead to shut down. In reaching our conclusion, we consider all of this information on viability,
and additional relevant information as available, to determine whether ®) ) faces a
“disproportionate economic hardship” from compliance, and not merely an economic impact. In
the present case, we believe that a 100% waiver is consistent with the goal of the statute to
provide exemptions in the case of “disproportionate economic hardship” from compliance with a
small refinery’s RFS obligations. Here, we find that (D) (4) compliance with its 2016 RFS
obligations will significantly impact its viability.

b) (4)

In the income statements ( provided to EPA, summarized in Table 5 above, ®) ) incurred

(b) (4)

4 As shown in Table 4, (D) (4) net

margins have also been (b) (4)
While ®) ) received (b) (4)

In order to show “disproportionate economic hardship,” a small refinery needs to show that it
faces RFS compliance costs that would “significantly impact the operation of the firm, leading
eventually to an inability to increase efficiency to remain competitive, eventually resulting in
closure.” See DOE Small Refinery Study at 36. (b) (4)

As described
above, recurring operating problems and inefficiencies plague this facility. Due to (b) (4)

Considering these conditions and
the figures above, EPA believes this is the case for (®) 4) for 2016.

4 Hermes Consol., LLC, dba Wyoming Refining Co. v. EPA, 787 F.3d 568, 575 (D.C. Cir.2015).
44(b) 4) Petition, at 8.
45(b) (4) Petition, at 8.
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For

(b) (4)

Contains Information Claimed by

(b) (4)

To be Confidential Business Information

Office of Transportation and Air Quality
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Enclosure — Decision Document

cc: Mr. Brian Thompson
Countrymark Refining & LOngthS LLC
1200 Refinery Road
Mt. Vernon, Indiana 47620

Mr. LeAnn Johnson Koch

Perkins Coie LLP

700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For
Countrymark Refining & Logistics, LLC’s
Mt. Vernon, Indiana Refinery

Contains Information Claimed by
Countrymark Refining & Logistics, LLC’s
To be Confidential Business Information

Office of Transportation and Air Quality



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000187



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000188



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000189



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000190



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000191



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000192

Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standards Program For

(b) (4)

Contains Information Claimed by

(b) (4)

To be Confidential Business Information

Office of Transportation and Air Quality



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000193



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000194
Contains Material Claimed as Confidential Business Information

implementing the EISA amendments (“RFS2”’), EPA amended the definition of small refinery to
include those with an average crude oil input no greater than 75,000 bpd crude in 2006. 40 CFR
80.1401. Exempt small refineries were required to notify EPA that they qualified for the
exemption by sending verification letters stating their average crude oil input rate during the
applicable qualification period. 40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond December 31,
2010, through one of two mechanisms. First, if the U.S. Department of Energy (DOE)
determined through a study mandated under the CAA that compliance with the RFS
requirements would impose “disproportionate economic hardship” on a small refinery, EPA was
required to extend the exemption for such refinery by at least two years (2011 and 2012). CAA
section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of their
exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds that
“disproportionate economic hardship” exists. /d. EPA regulations require that a petition for an
extension of the small refinery exemption specify the factors that demonstrate a
“disproportionate economic hardship,” provide a detailed discussion regarding the hardship the
refinery would face in meeting the RFS requirements, and identify the date the refiner anticipates
that compliance with the RFS requirements can reasonably be achieved at the small refinery. 40
CFR 80.1441(e)(2). EPA, in consultation with DOE, will consider the findings of the DOE Small
Refinery Study and other economic factors in evaluating such petitions. CAA section
211(0)(9)(B)(ii). EPA is required to respond within 90 days of receipt of a petition, and has
discretion to determine the length of any exemption that may be granted. CAA section

211(0)(9)(B)(1), (iii).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded that no
small refineries should experience “disproportionate economic hardship” from the RFS
program.' Congress subsequently directed DOE to re-examine its initial study and determine if
its conclusions were still valid. Consequently, DOE issued a revised study in March 2011
containing different conclusions.? The excerpt below from the DOE Small Refinery Study
explains the history of and differences between the two DOE studies, and summarizes DOE’s
revised approach to evaluating when “disproportionate economic hardship” may exist.>

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs, U.S.
Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of Policy
and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship evaluation
process and its conclusions is available in a redacted version of the DOE Small Refinery Study at,
http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.
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On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the market for
credits (Renewable Identification Numbers, or RINs) was currently competitive, and
found no reason to believe that a competitive market would disproportionately
disadvantage participants who purchase credits rather than generating them through
blending renewable fuels into their products. Therefore, the study concluded that the
exemption for small refineries should not be extended beyond 2010. It was noted that,
should market conditions change or if individual small refineries were experiencing
economic hardship, small refineries maintained the right under Section 211(0)(9)(B) of
the CAA EPAct 2005 to individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic downturn
reduced the profitability of the refining industry, which has disproportionately impacted
some small refiners. Second, the expiration of the biodiesel production credit reduced
production and has caused the price of biomass-based diesel RINs to increase. Even
though the credit was retroactively restored for 2010, these RINs remain relatively
expensive. Finally, in order to capture the unique factors contributing to disproportionate
economic hardship, additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to revisit
the issue of disproportionate economic hardship for small refineries and report its
findings.* This study addresses the concerns of Congress in directing DOE to:

e Seek comments from owners of small refineries on the reasons why they may
believe that they would experience disproportionate economic hardship if the
small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

Estimate small refinery impacts by region.
Reassess whether small refinery compliance costs through the purchase of RINs is
similar to the cost of compliance by purchasing and blending renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional basis.

Given this Congressional direction, this study needed to consider the unique factors
contributing to disproportionate economic hardship for individual small refineries in the
study. Consequently, a survey of small refineries was necessary, something not included
in the previous DOE study.

4 The Senate Report (Senate Report 111-45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater detail
completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data on small
refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations Conference Report
(House Report 111-278) included language supporting the Senate Appropriations Report request.
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In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to be
characterized and their varying impact on refineries investigated. There is a direct cost
associated with participation in the program. The RFS program is based on a national
mandate for renewable fuels, enforced through obligated parties who are responsible to
EPA for their pro-rata share of the renewable fuel mandate. However, the program
incorporates a market solution to the process of fulfilling the mandates, allowing trading
between the obligated parties from those who over-comply to those who find it less
advantageous to blend renewable fuels into the transportation fuel mix. Transfer of the
obligation is formally accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining disproportionate
economic hardship from compliance with RFS2. There are two major pathways that may
be followed for compliance. One compliance pathway is blending renewable fuels with
gasoline, which may require capital expenditures for equipment. The second pathway is
purchasing and maintaining a portfolio of RINs. If certain small refineries must purchase
RINs that are far more expensive than those that may be generated through blending, this
will lead to disproportionate economic hardship for those effected entities. Economic
theory suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average cost of
compliance may be much lower than the marginal cost. If the economics of blending
ethanol are favorable, that is, ethanol is less expensive than the gasoline components it
replaces, the compliance cost may be essentially zero for refiners that fulfill their
obligation through blending renewable fuels. Such refiners would have blended even
without the mandate. While current RIN prices for ethanol are moderate (adding less than
2 cents per gallon of renewable fuel), there are numerous circumstances when RIN prices
could rise, increasing the cost of compliance and perhaps increasing the cost of
compliance more for refineries that rely on RINs for compliance compared to those that
do not. These circumstances include both increases in the costs of renewable fuels and
the inability to blend all of the mandated renewable fuel into conventional transportation
fuels (the so-called blend wall). [°]

Small refineries could have particular obstacles that would make compliance more costly
than those of large integrated companies. Compliance costs and characteristics of small
refineries that make them more vulnerable to financial distress may be unique to each
small refinery. Since much of the information is not publicly available, the small
refineries were surveyed to make a determination of disproportionate economic hardship.
This information was supplemented by publicly available data, which also yielded the
baseline from which disproportionate economic impact may be discerned. Given the

5 EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has been
found that a refinery does not experience disproportionate economic hardship simply because it may need to
purchase a significant percentage of its RINs for compliance from other parties, even though RIN prices have
increased since the DOE study, because the RIN prices lead to higher sales prices obtained for the refineries’ blend
stock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder, “A Preliminary Assessment of
RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of Transportation and Air Quality (May 14,
2015), available at www.regulations.gov docket number EPA-HQ-OAR-2015-011100062.
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unique nature of each refinery, it is not possible to make a recommendation on any
refinery that did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a high cost
of compliance relative to the industry average, and an effect sufficient to cause a
significant impairment of the refinery operations. The individual metrics for each refinery
were grouped into two general categories: eight metrics representing disproportionate
impacts on the refinery and three metrics representing the effect of compliance on the
viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary exemptions
under the terms of the statute through December 31, 2010. DOE spent a significant amount of
time and effort developing the survey methodology, including discussions with potential survey
participants, and discussions and consultations with EPA. The DOE survey form PI-588 was also
made available for public review and comment through publication in a Federal Register notice
on July 15, 2010. 75 Fed. Reg. 41165 (July 15, 2010). Three companies submitted comments to
DOE and DOE modified the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the DOE Small
Refinery Study. In sum, DOE developed a scoring matrix to evaluate “disproportionate economic
hardship” at small refineries. The matrix was comprised of two major sections: one section
combining the scoring for disproportionate structural and economic weightings, and a separate
section regarding the impact of compliance with the RFS program on the viability of the firm.
Eight equally-weighted individual disproportionate structural and economic metrics were
assigned a score of 0, 5 or 10 and were then averaged to derive a disproportionate impacts index
between 0 and 10. The disproportionate impacts index was then scaled from 0 to 5 (by dividing
the average score by 2), with 5 indicating conditions most likely to lead to “disproportionate
economic hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or
10 for the viability index and were then averaged and scaled from 0 to 5 (by dividing the average
score by 2). Disproportionate economic hardship was found if both indices were greater than 1.
This requires, for example, a score of 10 for at least two of the eight metrics for the
disproportionate structural and economic impact metrics index, and a score of 10 for at least one
of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from 18
refineries. Of the 18 respondents to its survey request, DOE determined that 13 small refineries
scored a 1 or higher in both indices, thus concluding that these small refineries would experience
“disproportionate economic hardship” from compliance with the RFS requirements. ®

¢ After DOE completed its study, DOE discovered a misplaced small refinery survey that was not included in the
study. DOE determined that this small refinery also qualified for a two-year extension of their RFS exemption.
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In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to better
reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative recent
implementation of the RFS2 regulations resulted in a number of individual small
refineries receiving individual viability metric scores of 10, and scores greater than one
for the viability index as a whole. However, circumstances have changed since the 2011
study was completed. Generally, there is an improved business climate for refineries that
is associated with the country’s economic recovery. In addition, refiners have now had
many years since the initiation of the RFS program in 2007 to develop business practices
to meet RFS obligations.®! In assisting EPA in evaluating petitions for small refinery
RFS exemptions for 2013, DOE has found that some small refineries should be scored an
intermediate level of 5 for metric 3a. This intermediate score acknowledges an impact of
RFS compliance costs on efficiency gains, but at a level lower than would justify a score
of 10. DOE also has concluded that an intermediate score of 5 may be appropriate for
viability metric 3b in certain circumstances. Both of these viability metrics address
impacts that may occur across a continuum, and providing for the possibility of an
intermediate score allows DOE to more accurately assess an individual refinery’s
economic situation. This is unlike [for] viability metric 3¢ which involves essentially a
binary determination — whether or not RFS compliance costs would likely lead to a
facility shut-down. For viability metric 3¢, therefore, DOE continues to believe that it is
appropriate to limit scores to either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a total
viability index score indicating disproportionate economic hardship. On the other hand, a
moderate score under both metrics 3a and 3b will be sufficient to generate a viability
score indicating the existence of disproportionate economic hardship.”’ DOE has
determined that it is appropriate that a moderate score in two viability metrics would
result in a total viability index score greater than 1. This reflects the real-world situation
where different factors may combine to produce disproportionate economic hardship. In
this regard, however, DOE notes that these are two distinct metrics: where DOE
determines an intermediate score of 5 under metric 3b on the basis of an individual
special event, that same event will not necessarily lead to an intermediate or higher score
for viability metric 3a (“RFS compliance costs eliminates efficiency gains™).

7 “Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,”
Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of physical and
contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS exemption have a
competitive advantage over the others. This advantage can be enhanced in situations where an exempt party
separates some attached RINs through blending renewable fuels, and sells those RINs to improve profitability. A
firm’s competitive advantage during an exemption period, and any profits from RIN sales during an exemption
period, could lead to lower scores in subsequent evaluations of disproportionate economic impact.

9 The facility must also score a 1 or higher in the structural and economic weightings index.
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D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA determines
whether the petitioner’s compliance with its RFS obligations would impose a disproportionate
economic hardship. CAA section 211(0)(9)(B)(i). EPA, in consultation with DOE, considers the
findings of the DOE Small Refinery Study (including the DOE Addendum) and other economic
factors. CAA section 211(0)(9)(B)(i1). Accordingly, as part of EPA’s process for evaluating RFS
small refinery hardship petitions, EPA asks DOE to evaluate all of the information EPA receives
from each petitioner. DOE has expertise in evaluating economic conditions at U.S. refineries,
which it used in developing an assessment process for identifying when “disproportionate
economic hardship” exists in the context of the RFS program.

EPA considers DOE’s assessment of whether a small refinery will face disproportionate impacts
in complying with its RFS obligations. The DOE analysis informs EPA’s finding of whether
“disproportionate economic hardship” exists and in turn EPA’s resulting decision about whether
to grant or deny a petition for an extension of the RFS temporary exemption for a small
refinery.!® In addition to the metrics DOE applies in assessing disproportionate economic
hardship, EPA considers information petitioners submit that documents or explains relevant
economic conditions or business decisions. EPA may also consider other publicly available
information regarding the petitioner. These may inform EPA’s evaluation regarding how “other
economic factors” may cause a small refinery to experience “disproportionate economic
hardship” if required to comply with its RFS obligations.

I1. Compliance with Petition Requirements

®©® submitted a revised 2016 petition to EPA dated December 30, 2016 (b) (4) for an
extension of the RFS small refinery exemption for ®® for 2016,!" and a supplement to its
petition on January 27, 2017 (b) (4) In support of its petition,
submitted a completed DOE survey form PI-588, which specified the factors that ®® believes
demonstrate disproportionate economic hardship. ® “ also provided a petition document with
additional explanation regarding the hardship the refinery would face in complying with the RFS
program, along with financial statements for 2013-2016. ® ® also provided EPA with
anticipated compliance costs for RFS and an explanation of its efforts to comply with its RFS

obligations. All of this information was forwarded to DOE for consideration in its analysis.

(b) (4)

10 EPA also considers DOE’s analysis of a small refinery’s viability, which DOE assesses as the second component
of “disproportionate economic hardship.” DOE Small Refinery Study at 3 (“Disproportionate economic hardship
must encompass two broad components...and an effect sufficient to cause a significant impairment of the refinery
operations.”); DOE Small Refinery Study at 27, 36 (“Refiner viability refers to the ability of the refiners to remain
competitive and profitable.”). In prior decisions, EPA considered that a small refinery could not show
disproportionate economic hardship without showing an effect on “viability,” but we are changing our approach.
While a showing of a significant impairment of refinery operations may help establish disproportionate economic
hardship, compliance with RFS obligations may impose a disproportionate economic hardship when it is
disproportionately difficult for a refinery to comply with its RFS obligations — even if the refinery’s operations are
not significantly impaired.

11®®) did not receive an exemption from its RFS obligations for 2011 through 2015.



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000200



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000201



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000202



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000203



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000204



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000205



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000206



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000207



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000208



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000209
Contains Material Claimed as Confidential Business Information

Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For

(b) (4)

Contains Information Claimed by

(b) (4)

To be Confidential Business Information

Office of Transportation and Air Quality



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000210



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000211



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000212



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000213



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000214



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000215
Contains Material Claimed as Confidential Business Information

Grant of Request for Extension of
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Under the Renewable Fuel Standard Program
For
Delek Refining, Ltd.’s Tyler Refinery
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Delek Refining, Ltd.
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Office of Transportation and Air Quality
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the case law recognizing EPA’s independent authority in deciding whether to grant or deny RFS
small refinery exemption petitions.'?

This decision is a final agency action for purposes of section 307(b)(1) of the Act.
Pursuant to section 307(b)(1), judicial review of this final agency action may be sought in the
United States Court of Appeals for the appropriate circuit. This action is not a rulemaking and is
not subject to the various statutory and other provisions applicable to a rulemaking.

13 Sinclair, 874 F.3d at 1166; See also Hermes Consol., LLC v. EPA, 787 F.3d 568, 574-575 (D.C. Cir. 2015); Lion
Oil Co. v. EPA, 792 F.3d 978, 982-983 (8th Cir. 2015).
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EPA received a petition from Ergon-West Virginia, Inc. (“EWV”) dated April 13, 2016, fora
three-year extension of the RFS small refinery exemption for EWV’s Newell, West Virginia
refinery for its 2014, 2015, and 2016 RFS obligations. On June 30, 2016, EPA denied EWV’s
petition for 2014 and 2015, and on August 11, 2016, EWV withdrew its petition for 2016 with
the intent of submitting a revised petition at a later date. On December 30, 2016, EWV submitted
its revised 2016 petition. For the reasons described herein, EPA is denying EWV’s request for an
extension of its RFS small refinery exemption for 2016.

I Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”) program is set forth in section 211(0) of the Clean
Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of 2005 (EPAct),
and the Energy Independence and Security Act of 2007 (EISA). The CAA specifies that EPA is
to promulgate regulations to ensure that transportation fuel sold or introduced into commerce in
the United States, on an average annual basis, contains specified volumes of renewable fuel and
three subcategories of renewable fuel - advanced biofuel, cellulosic biofuel, and biomass based
diesel. CAA section 211(0)(2)(A)(i). Each year EPA is to use the relevant annual volumes along
with an estimate (provided by the Department of Energy) of the amount of gasoline and diesel
projected to be sold or introduced into commerce that year, to compute the percentages of total
transportation fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3).
The relevant annual volumes may come directly from the statute, may be established by EPA for
years for which the statute does not specify volumes, or may result from EPA using its statutory
authority to adjust statutory volumes. Each of the various refiners and importers who are subject
to the RFS standard (“obligated parties”) then apply those percentages to their annual production
or import of gasoline and diesel to determine the number of gallons of each type of renewable
fuel for which they are responsible. CAA section 211(0)(3)(B)(ii).

EPA regulations implementing CAA section 211(0) do not require obligated parties to blend
renewable fuel into gasoline themselves, but allow them to demonstrate compliance with the
RFS by acquiring or generating Renewable Identification Numbers (RINs), which represent
renewable fuel that has been produced or imported for use in the United States. 40 CFR 80.1427.
An obligated party establishes to the EPA, after each calendar year, that it has accumulated
sufficient RINs corresponding to each renewable fuel type to meet its renewable-fuel obligations.
Obligated parties need not acquire RINs at the same time that they produce or import fuel but
may, if they choose, simply purchase the required number of RINs by the end of the compliance
period, once their annual production is known. An obligated party can also carry a surplus or
deficit of RINs for one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current text of the
statute as amended by EISA, specify that small refineries were exempt from the renewable fuel
standards until calendar year 2011. CAA section 211(0)(9)(A)(i). In EPA’s original
implementing regulations (“RFS1”), EPA defined “small refineries” as those with an average
crude oil input in 2004 that was no greater than 75,000 barrels/day (bpd). In EPA’s regulations
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implementing the EISA amendments (“RFS2”’), EPA amended the definition of small refinery to
include those with an average crude oil input no greater than 75,000 bpd crude in 2006. 40 CFR
80.1401. Exempt small refineries were required to notify EPA that they qualified for the
exemption by sending verification letters stating their average crude oil input rate during the
applicable qualification period. 40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond December 31,
2010, through one of two mechanisms. First, if the U.S. Department of Energy (DOE)
determined through a study mandated under the CAA that compliance with the RFS
requirements would impose “disproportionate economic hardship” on a small refinery, EPA was
required to extend the exemption for such refinery by at least two years (2011 and 2012). CAA
section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of their
exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds that
“disproportionate economic hardship” exists. /d. EPA regulations require that a petition for an
extension of the small refinery exemption specify the factors that demonstrate a
“disproportionate economic hardship,” provide a detailed discussion regarding the hardship the
refinery would face in meeting the RFS requirements, and identify the date the refiner anticipates
that compliance with the RFS requirements can reasonably be achieved at the small refinery. 40
CFR 80.1441(e)(2). EPA, in consultation with DOE, will consider the findings of the DOE Small
Refinery Study and other economic factors in evaluating such petitions. CAA section
211(0)(9)(B)(ii). EPA is required to respond within 90 days of receipt of a petition, and has
discretion to determine the length of any exemption that may be granted. CAA section

211(0)(9)(B)(1), (iii).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded that no
small refineries should experience “disproportionate economic hardship” from the RFS
program.' Congress subsequently directed DOE to re-examine its initial study and determine if
its conclusions were still valid. Consequently, DOE issued a revised study in March 2011
containing different conclusions.? The excerpt below from the DOE Small Refinery Study
explains the history of and differences between the two DOE studies, and summarizes DOE’s
revised approach to evaluating when “disproportionate economic hardship” may exist.>

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs, U.S.
Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of Policy
and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship evaluation
process and its conclusions is available in a redacted version of the DOE Small Refinery Study at,
http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.
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On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the market for
credits (Renewable Identification Numbers, or RINs) was currently competitive, and
found no reason to believe that a competitive market would disproportionately
disadvantage participants who purchase credits rather than generating them through
blending renewable fuels into their products. Therefore, the study concluded that the
exemption for small refineries should not be extended beyond 2010. It was noted that,
should market conditions change or if individual small refineries were experiencing
economic hardship, small refineries maintained the right under Section 211(0)(9)(B) of
the CAA EPAct 2005 to individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic downturn
reduced the profitability of the refining industry, which has disproportionately impacted
some small refiners. Second, the expiration of the biodiesel production credit reduced
production and has caused the price of biomass-based diesel RINs to increase. Even
though the credit was retroactively restored for 2010, these RINs remain relatively
expensive. Finally, in order to capture the unique factors contributing to disproportionate
economic hardship, additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to revisit
the issue of disproportionate economic hardship for small refineries and report its
findings.* This study addresses the concerns of Congress in directing DOE to:

e Seek comments from owners of small refineries on the reasons why they may
believe that they would experience disproportionate economic hardship if the
small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

Estimate small refinery impacts by region.
Reassess whether small refinery compliance costs through the purchase of RINs is
similar to the cost of compliance by purchasing and blending renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional basis.

Given this Congressional direction, this study needed to consider the unique factors
contributing to disproportionate economic hardship for individual small refineries in the
study. Consequently, a survey of small refineries was necessary, something not included
in the previous DOE study.

4 The Senate Report (Senate Report 111-45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater detail
completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data on small
refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations Conference Report
(House Report 111-278) included language supporting the Senate Appropriations Report request.
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In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to be
characterized and their varying impact on refineries investigated. There is a direct cost
associated with participation in the program. The RFS program is based on a national
mandate for renewable fuels, enforced through obligated parties who are responsible to
EPA for their pro-rata share of the renewable fuel mandate. However, the program
incorporates a market solution to the process of fulfilling the mandates, allowing trading
between the obligated parties from those who over-comply to those who find it less
advantageous to blend renewable fuels into the transportation fuel mix. Transfer of the
obligation is formally accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining disproportionate
economic hardship from compliance with RFS2. There are two major pathways that may
be followed for compliance. One compliance pathway is blending renewable fuels with
gasoline, which may require capital expenditures for equipment. The second pathway is
purchasing and maintaining a portfolio of RINs. If certain small refineries must purchase
RINs that are far more expensive than those that may be generated through blending, this
will lead to disproportionate economic hardship for those effected entities. Economic
theory suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average cost of
compliance may be much lower than the marginal cost. If the economics of blending
ethanol are favorable, that is, ethanol is less expensive than the gasoline components it
replaces, the compliance cost may be essentially zero for refiners that fulfill their
obligation through blending renewable fuels. Such refiners would have blended even
without the mandate. While current RIN prices for ethanol are moderate (adding less than
2 cents per gallon of renewable fuel), there are numerous circumstances when RIN prices
could rise, increasing the cost of compliance and perhaps increasing the cost of
compliance more for refineries that rely on RINs for compliance compared to those that
do not. These circumstances include both increases in the costs of renewable fuels and
the inability to blend all of the mandated renewable fuel into conventional transportation
fuels (the so-called blend wall).’

Small refineries could have particular obstacles that would make compliance more costly
than those of large integrated companies. Compliance costs and characteristics of small
refineries that make them more vulnerable to financial distress may be unique to each
small refinery. Since much of the information is not publicly available, the small
refineries were surveyed to make a determination of disproportionate economic hardship.
This information was supplemented by publicly available data, which also yielded the
baseline from which disproportionate economic impact may be discerned. Given the

5 EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has been
found that a refinery does not experience disproportionate economic hardship simply because it may need to
purchase a significant percentage of its RINs for compliance from other parties, even though RIN prices have
increased since the DOE study, because the RIN prices lead to higher sales prices obtained for the refineries’
blendstock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder, “A Preliminary
Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of Transportation and Air
Quality (May 14, 2015), available at www regulations.gov docket number EPA-HQ-OAR-2015-0111-0062.
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unique nature of each refinery, it is not possible to make a recommendation on any
refinery that did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a high cost
of compliance relative to the industry average, and an effect sufficient to cause a
significant impairment of the refinery operations. The individual metrics for each refinery
were grouped into two general categories: eight metrics representing disproportionate
impacts on the refinery and three metrics representing the effect of compliance on the
viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary exemptions
under the terms of the statute through December 31, 2010. DOE spent a significant amount of
time and effort developing the survey methodology, including discussions with potential survey
participants, and discussions and consultations with EPA. The DOE survey form PI-588 was also
made available for public review and comment through publication in a Federal Register notice
on July 15, 2010. 75 Fed. Reg. 41165 (July 15, 2010). Three companies submitted comments to
DOE and DOE modified the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the DOE Small
Refinery Study. In sum, DOE developed a scoring matrix to evaluate “disproportionate economic
hardship” at small refineries. The matrix was comprised of two major sections: one section
combining the scoring for disproportionate structural and economic weightings, and a separate
section regarding the impact of compliance with the RFS program on the viability of the firm.
Eight equally-weighted individual disproportionate structural and economic metrics were
assigned a score of 0, 5 or 10 and were then averaged to derive a disproportionate impacts index
between 0 and 10. The disproportionate impacts index was then scaled from 0 to 5 (by dividing
the average score by 2), with 5 indicating conditions most likely to lead to “disproportionate
economic hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or
10 for the viability index and were then averaged and scaled from 0 to 5 (by dividing the average
score by 2). Disproportionate economic hardship was found if both indices were greater than 1.
This requires, for example, a score of 10 for at least two of the eight metrics for the
disproportionate structural and economic impact metrics index, and a score of 10 for at least one
of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from 18
refineries. Of the 18 respondents to its survey request, DOE determined that 13 small refineries
scored a 1 or higher in both indices, thus concluding that these small refineries would experience
“disproportionate economic hardship” from compliance with the RFS requirements. ®

¢ After DOE completed its study, DOE discovered a misplaced small refinery survey that was not included in the
study. DOE determined that this small refinery also qualified for a two-year extension of its RFS exemption.
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In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to better
reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative recent
implementation of the RFS2 regulations resulted in a number of individual small
refineries receiving individual viability metric scores of 10, and scores greater than one
for the viability index as a whole. However, circumstances have changed since the 2011
study was completed. Generally, there is an improved business climate for refineries that
is associated with the country’s economic recovery. In addition, refiners have now had
many years since the initiation of the RFS program in 2007 to develop business practices
to meet RFS obligations.® In assisting EPA in evaluating petitions for small refinery RFS
exemptions for 2013, DOE has found that some small refineries should be scored an
intermediate level of 5 for metric 3a. This intermediate score acknowledges an impact of
RFS compliance costs on efficiency gains, but at a level lower than would justify a score
of 10. DOE also has concluded that an intermediate score of 5 may be appropriate for
viability metric 3b in certain circumstances. Both of these viability metrics address
impacts that may occur across a continuum, and providing for the possibility of an
intermediate score allows DOE to more accurately assess an individual refinery’s
economic situation. This is unlike [for] viability metric 3¢ which involves essentially a
binary determination — whether or not RFS compliance costs would likely lead to a
facility shut-down. For viability metric 3¢, therefore, DOE continues to believe that it is
appropriate to limit scores to either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a total
viability index score indicating disproportionate economic hardship. On the other hand, a
moderate score under both metrics 3a and 3b will be sufficient to generate a viability
score indicating the existence of disproportionate economic hardship.’ DOE has
determined that it is appropriate that a moderate score in two viability metrics would
result in a total viability index score greater than 1. This reflects the real-world situation
where different factors may combine to produce disproportionate economic hardship. In
this regard, however, DOE notes that these are two distinct metrics: where DOE
determines an intermediate score of 5 under metric 3b on the basis of an individual
special event, that same event will not necessarily lead to an intermediate or higher score
for viability metric 3a (“RFS compliance costs eliminates efficiency gains™).

7 “Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,”
Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of physical and
contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS exemption have a
competitive advantage over the others. This advantage can be enhanced in situations where an exempt party
separates some attached RINs through blending renewable fuels, and sells those RINs to improve profitability. A
firm’s competitive advantage during an exemption period, and any profits from RIN sales during an exemption
period, could lead to lower scores in subsequent evaluations of disproportionate economic impact.

9 The facility must also score a 1 or higher in the structural and economic weightings index.
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D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA determines
whether the petitioner’s compliance with its RFS obligations would impose a disproportionate
economic hardship. CAA section 211(0)(9)(B)(i). EPA, in consultation with DOE, considers the
findings of the DOE Small Refinery Study (including the DOE Addendum) and other economic
factors. CAA section 211(0)(9)(B)(i1). Accordingly, as part of EPA’s process for evaluating RFS
small refinery hardship petitions, EPA asks DOE to evaluate all of the information EPA receives
from each petitioner. DOE has expertise in evaluating economic conditions at U.S. refineries,
which it used in developing an assessment process for identifying when “disproportionate
economic hardship” exists in the context of the RFS program.

EPA considers DOE’s assessment of whether a small refinery will face disproportionate impacts
in complying with its RFS obligations. The DOE analysis informs EPA’s finding of whether
“disproportionate economic hardship” exists and in turn EPA’s resulting decision about whether
to grant or deny a petition for an extension of the RFS temporary exemption for a small
refinery.!? In addition to the metrics DOE applies in assessing disproportionate economic
hardship, EPA considers information petitioners submit that documents or explains relevant
economic conditions or business decisions. EPA may also consider other publicly available
information regarding the petitioner. These may inform EPA’s evaluation regarding how “other
economic factors” may cause a small refinery to experience “disproportionate economic
hardship” if required to comply with its RFS obligations.

IL. Compliance with Petition Requirements

EWYV submitted a revised 2016 petition to EPA dated December 30, 2016 (“EWYV Petition”), for
an extension of the RFS small refinery exemption for EWV for 2016,'' and a supplement to its
petition on January 27, 2017 (“EWYV Supplemental Information”). In support of its petition,
EWYV submitted a completed DOE survey form PI-588, which specified the factors that EWV
believes demonstrate disproportionate economic hardship. EWYV also provided a petition
document with additional explanation regarding the hardship the refinery would face in
complying with the RFS program, along with financial statements for 2013-2016. EWV also
provided EPA with anticipated compliance costs for RFS and an explanation of its efforts to
comply with its RFS obligations. All of this information was forwarded to DOE for
consideration in its analysis.

10 EPA also considers DOE’s analysis of a small refinery’s viability, which DOE assesses as the second component
of “disproportionate economic hardship.” DOE Small Refinery Study at 3 (“Disproportionate economic hardship
must encompass two broad components...and an effect sufficient to cause a significant impairment of the refinery
operations.”); DOE Small Refinery Study at 27, 36 (“Refiner viability refers to the ability of the refiners to remain
competitive and profitable.”). In prior decisions, EPA considered that a small refinery could not show
disproportionate economic hardship without showing an effect on “viability,” but we are changing our approach.
While a showing of a significant impairment of refinery operations may help establish disproportionate economic
hardship, compliance with RFS obligations may impose a disproportionate economic hardship when it is
disproportionately difficult for a refinery to comply with its RFS obligations — even if the refinery’s operations are
not significantly impaired.

"' EWYV did not receive an exemption from its RFS obligations for 2011 through 2015.
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Table 5
EWYV Condensed Income Statements, $3!

2013 2014 2015 2016

Revenues

Cost of Sales

- Cost of Crude Oil to Production
- Cost of Ethanol

- Cost of Biodiesel

- Cost of Raw Materials

Gross Margin After Raw Materials
- Other Cost of Sales

Net Margin after all Cost of Sales
Operating Expenses Before
Depreciation

Operating Income Before
Depreciation

Depreciation and Amortization
Operating Income

Other Income and Expenses
Net Income Before Taxes
Provision for Income Taxes
Net Income (Loss)

IV.  Application of the Criteria for Hardship Relief

EPA may extend the small refinery exemption for EWV if EPA determines that the refinery
would experience “disproportionate economic hardship” in complying with the RFS program.
This section provides the analysis and rationale for our denial of EWV’s petition to extend its
small refinery exemption for 2016.

A. DOE’s Evaluation of EWY for 2016

EPA asked DOE to evaluate whether EWV will experience “disproportionate economic
hardship” in complying with the RFS requirements. EPA provided DOE all of the information
described in Section III above. Tables 6 summarizes the results of DOE’s evaluation. A detailed
description of DOE’s methodology is provided in the DOE Small Refinery Study.

3 EWV Supplemental Information Tab B.

12
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EWYV argues that because it “is focused on producing paraffinic base oils, which require the
refinery to run a limited slate of crude oils, (D) (4)
EWV’s (b) (4)

*® EPA disagrees that it should only look at the
transportation fuel-specific net refining margins when evaluating EWV’s petition. A loss or
reduced profit on one of multiple product lines does not necessarily indicate a hardship for the
refinery overall. Instead, EPA looks at the overall margins for the crude oil that a small refinery
processes, as this is a better indicator of the overall financial condition of the refinery and its
ability to fulfill its RFS obligations. (b) (4)

reinforcing EPA’s determination that EWV’s financial
condition allows it to comply with its 2016 RFS obligations without causing disproportionate
economic hardship.

EWYV states that “(b) (4)
EWV (b) (4) ¥ EWV (b) (4)

* EPA disagrees,
and finds that it is unnecessary to resolve whether the fact that EWV (b) (4)

. Cf. supran.5. EPA
does not assess disproportionate economic hardship by comparing a petitioner to any one
competitor, but rather to the industry average. Thus, even if EWV’s (b) (4)

EWYV, as we explain, has not shown that it has a
disproportionate economic or structural impact relative to the industry average or otherwise
demonstrated disproportionate economic hardship.

EWYV argues that (b) (4)
M EPA disagrees. EWV (b) (4)

While EPA delayed the compliance deadlines for the
2013-2015 RFS standards, that fact in and of itself does not relieve EWV of the duty to prepare
for eventual compliance. Indeed, EWV (b) (4)
*(b) (4)
* And EWV had

adequate time to prepare to meet its obligation, either by acquiring RINs at any time throughout
the four years sufficient to cover its estimated RVO, or by allocating financial resources to

38 EWYV Petition at 1-2.

39 EWV Petition at 2.

40 EWYV Petition at 1-3.

4 EWV Petition at 4.

42 See 80 FR 33100 (June 10, 2015); 78 FR 9282 (Feb. 7, 2013).

43 See 78 FR 49794 (Aug. 15, 2013).

44 Cf. Monroe Energy, LLC v. EPA, 750 F.3d 909, 920-21 (D.C. Cir. 2014) (rejecting Monroe Energy’s argument
that obligated parties lacked sufficient notice to make informed business decisions about their compliance
obligations because, among other things, obligated parties could readily estimate their obligations based on statutory
volumes, EIA projections, and EPA’s proposed volume rule).
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eventually purchase RINs when compliance is eventually required. EPA believes that the revised
deadlines for the 2013-2015 RFS standards gave all obligated parties sufficient time to prepare
for compliance for each year, and that no hardship was created for any obligated party simply by
delaying the compliance deadlines.

EWV states (b) (4)

EWV’s(b) (4) * EWV also states (D) (4)

% EWYV raises (b) (4)
*" EPA acknowledges that EWV (b) (4)

EWV (b) (4)

EWV (b) (4) . See supra n.5. EPA further recognizes that the cost of complying
with the RFS program has a varying impact on efficiency gains for different refineries. It is a
normal practice in the refining industry for refineries to identify and implement, when possible,
projects that improve refinery efficiency, reliability, or safety. The cost of RFS compliance,
either through purchasing and blending renewable fuels, or purchasing RINs, or a combination of
both, may reduce funds available to pay for other potential projects to improve the efficiency,
reliability, and safety of a refinery, but that fact does not establish entitlement to an exemption.

For all of these reasons, we find that EWV has not demonstrated that compliance with its 2016
RFS requirements will result in “disproportionate economic hardship.” Based on this evaluation,
an extension of the small refinery temporary exemption is not warranted for the year 2016.

V. Conclusion

Section 211(0)(9)(B) of the CAA and 40 CFR 80.1441(e)(2) allow EPA to grant an extension of
a small refinery’s exemption based on a demonstration by the small refinery of a
“disproportionate economic hardship” from compliance with its RFS requirements. Based on our
analysis of all of the available information about EWV, and our consultation with DOE, EPA has
concluded that EWV will not experience “disproportionate economic hardship” in complying
with its 2016 RFS requirements. Therefore, EPA is hereby denying EWV’s request for a
temporary extension of its small refinery RFS hardship exemption for 2016.

This decision is a final agency action for purposes of CAA section 307(b)(1). Pursuant to CAA
section 307(b)(1), judicial review of this final agency action may be sought only in the United
States Court of Appeals for the appropriate circuit. Judicial review of this final agency action
may not be obtained in subsequent proceedings, pursuant to CAA section 307(b)(2). This action
is not a rulemaking and is not subject to the various statutory and other provisions applicable to a
rulemaking.

4 EWV Petition at 2-3.
46 EWYV Petition at 3.
4TEWYV Petition at 4.

17



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000240



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000241

Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standards Program
For

(b) (4)

Contains Information Claimed by

(b) (4)

To be Confidential Business Information

Office of Transportation and Air Quality



Renewable Fuels Association v. EPA (18-2031) 2020-02-18-000242
Contains Material Claimed as Confidential Business Information

EPA received a petition from (b) (4) on October

17, 2016, for a one year extension of the RFS small refinery exemption for its

(b) (4) For the reasons

described herein, EPA is granting(b) (4) request for a one-year extension of the RFS

exemption for the (b) (4) through December 31, 2016.

I Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”) program is set forth in section 211(0) of the
Clean Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of
2005 (EPAct), and the Energy Independence and Security Act of 2007 (EISA). The CAA
specifies that EPA is to promulgate regulations to ensure that transportation fuel sold or
introduced into commerce in the United States, on an average annual basis, contains
specified volumes of renewable fuel and three subcategories of renewable fuel - advanced
biofuel, cellulosic biofuel, and biomass based diesel. CAA section 211(0)(2)(A)(i). Each
year EPA is to use the relevant annual volumes along with an estimate (provided by the
Department of Energy) of the amount of gasoline and diesel projected to be sold or
introduced into commerce that year, to compute the percentages of total transportation
fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3). The
relevant annual volumes may come directly from the statute, may be established by EPA
for years for which the statute does not specify volumes, or may result from EPA using
its statutory authority to adjust statutory volumes. Each of the various refiners and
importers who are subject to the RFS standard (“obligated parties™) then apply those
percentages to their annual production or import of gasoline and diesel to determine the
number of gallons of each type of renewable fuel for which they are responsible
(“renewable volume obligation”, or “RVO™). CAA section 211(0)(3)(B)(ii).

EPA regulations implementing CAA section 211(0) do not require obligated parties to
blend renewable fuel into gasoline themselves, but allow them to demonstrate compliance
with the RFS by acquiring or generating Renewable Identification Numbers (RINs),
which represent renewable fuel that has been produced or imported for use in the United
States. 40 CFR 80.1427. An obligated party establishes to the EPA, after each calendar
year, that it has accumulated sufficient RINs corresponding to each renewable fuel type
to meet its renewable-fuel obligations. Obligated parties need not acquire RINs at the
same time that they produce or import fuel but may, if they choose, simply purchase the
required number of RINs by the end of the compliance period, once their annual
production is known. An obligated party can also carry a surplus or deficit of RINs for
one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current
text of the statute as amended by EISA, specify that small refineries were exempt from
the renewable fuel standards until calendar year 2011. CAA section 211(0)(9)(A)(1). In
EPA’s original implementing regulations (“RFS1”"), EPA defined “small refineries” as
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those with an average crude oil input in 2004 that was no greater than 75,000 barrels/day
(bpd). In EPA’s regulations implementing the EISA amendments (“RFS2”), EPA
amended the definition of small refinery to include those with an average crude oil input
no greater than 75,000 bpd crude in 2006. 40 CFR 80.1401. Exempt small refineries
were required to notify EPA that they qualified for the exemption by sending verification
letters stating their average crude oil input rate during the applicable qualification period.
40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

Under CAA section 211(0)(9), EPA may extend small refinery exemptions beyond
December 31, 2010, through one of two mechanisms. First, if the U.S. Department of
Energy (DOE) determined through a study mandated under the CAA that compliance
with the RFS requirements would impose “disproportionate economic hardship” on a
small refinery, EPA was required to extend the exemption for such refinery by at least
two years. CAA section 211(0)(9)(A)(ii)(I).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of
their exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds
that “disproportionate economic hardship” exists. /d. EPA regulations require that a
petition for an extension of the small refinery exemption specify the factors that
demonstrate a “disproportionate economic hardship,” provide a detailed discussion
regarding the hardship the refinery would face in meeting the RFS requirements, and
identify the date the refiner anticipates that compliance with the RFS requirements can
reasonably be achieved at the small refinery. 40 CFR 80.1441(e)(2). EPA, in
consultation with DOE, will consider the findings of the DOE Small Refinery Study and
other economic factors in evaluating such petitions. CAA section 211(0)(9)(B)(ii). EPA
is required to respond within 90 days of receipt of a petition, and has discretion to
determine the length of any exemption that may be granted. CAA section

211(0)(9)(B)(1), (iii).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded
that no small refineries should experience “disproportionate economic hardship” from the
RFS program. ! Congress subsequently directed DOE to re-examine its initial study and
determine if its conclusions were still valid. Consequently, DOE issued a revised study
in March 2011 containing different conclusions. > The excerpt below from the DOE
Small Refinery Study explains the history of and differences between the two DOE

"EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs,
U.S. Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of
Policy and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).
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studies, and summarizes DOE’s revised approach to evaluating when “disproportionate
economic hardship” may exist. 3

On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the
market for credits (Renewable Identification Numbers, or RINs) was currently
competitive, and found no reason to believe that a competitive market would
disproportionately disadvantage participants who purchase credits rather than
generating them through blending renewable fuels into their products. Therefore,
the study concluded that the exemption for small refineries should not be
extended beyond 2010. It was noted that, should market conditions change or if
individual small refineries were experiencing economic hardship, small refineries
maintained the right under Section 211(0)(9)(B) of the CAA EPAct 2005 to
individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic
downturn reduced the profitability of the refining industry, which has
disproportionately impacted some small refiners. Second, the expiration of the
biodiesel production credit reduced production and has caused the price of
biomass-based diesel RINs to increase. Even though the credit was retroactively
restored for 2010, these RINs remain relatively expensive. Finally, in order to
capture the unique factors contributing to disproportionate economic hardship,
additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to
revisit the issue of disproportionate economic hardship for small refineries and
report its findings. * This study addresses the concerns of Congress in directing
DOE to:

e Seek comments from owners of small refineries on the reasons why they
may believe that they would experience disproportionate economic
hardship if the small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

e Estimate small refinery impacts by region.

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship
evaluation process and its conclusions are available in a redacted version of the DOE Small Refinery Study
at, http://www.epa.gov/otag/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.

4 The Senate Report (Senate Report 111- 45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater
detail completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data
on small refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations
Conference Report (House Report 111-278) included language supporting the Senate Appropriations
Report request.
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e Reassess whether small refinery compliance costs through the purchase of
RINs is similar to the cost of compliance by purchasing and blending
renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional
basis.

Given this Congressional direction, this study needed to consider the unique
factors contributing to disproportionate economic hardship for individual small
refineries in the study. Consequently, a survey of small refineries was necessary,
something not included in the previous DOE study.

In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to
be characterized and their varying impact on refineries investigated. There is a
direct cost associated with participation in the program. The RFS program is
based on a national mandate for renewable fuels, enforced through obligated
parties who are responsible to EPA for their pro-rata share of the renewable fuel
mandate. However, the program incorporates a market solution to the process of
fulfilling the mandates, allowing trading between the obligated parties from those
who over-comply to those who find it less advantageous to blend renewable fuels
into the transportation fuel mix. Transfer of the obligation is formally
accomplished through the market for RINSs.

The absolute cost of compliance is one of the key factors in determining
disproportionate economic hardship from compliance with RFS2. There are two
major pathways that may be followed for compliance. One compliance pathway is
blending renewable fuels with gasoline, which may require capital expenditures
for equipment. The second pathway is purchasing and maintaining a portfolio of
RINSs. If certain small refineries must purchase RINs that are far more expensive
than those that may be generated through blending, this will lead to
disproportionate economic hardship for those effected entities. Economic theory
suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average
cost of compliance may be much lower than the marginal cost. If the economics
of blending ethanol are favorable, that is, ethanol is less expensive than the
gasoline components it replaces, the compliance cost may be essentially zero for
refiners that fulfill their obligation through blending renewable fuels. Such
refiners would have blended even without the mandate. While current RIN prices
for ethanol are moderate (adding less than 2 cents per gallon of renewable fuel),
there are numerous circumstances when RIN prices could rise, increasing the cost
of compliance and perhaps increasing the cost of compliance more for refineries
that rely on RINs for compliance compared to those that do not. These
circumstances include both increases in the costs of renewable fuels and the
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inability to blend all of the mandated renewable fuel into conventional
transportation fuels (the so-called blend wall). °

Small refineries could have particular obstacles that would make compliance
more costly than those of large integrated companies. Compliance costs and
characteristics of small refineries that make them more vulnerable to financial
distress may be unique to each small refinery. Since much of the information is
not publicly available, the small refineries were surveyed to make a determination
of disproportionate economic hardship. This information was supplemented by
publicly available data, which also yielded the baseline from which
disproportionate economic impact may be discerned. Given the unique nature of
each refinery, it is not possible to make a recommendation on any refinery that
did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a
high cost of compliance relative to the industry average, and an effect sufficient to
cause a significant impairment of the refinery operations. The individual metrics
for each refinery were grouped into two general categories: eight metrics
representing disproportionate impacts on the refinery and three metrics
representing the effect of compliance on the viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary
exemptions under the terms of the statute through December 31, 2010. DOE spent a
significant amount of time and effort developing the survey methodology, including
discussions with potential survey participants, and discussions and consultations with
EPA. The DOE survey form PI-588 was also made available for public review and
comment through publication in a Federal Register notice on July 15, 2010. 75 Fed. Reg.
41165 (July 15, 2010). Three companies submitted comments to DOE and DOE
modified the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the
DOE Small Refinery Study. In sum, DOE developed a scoring matrix to evaluate
“disproportionate economic hardship™ at small refineries. The matrix was comprised of
two major sections: one section combining the scoring for disproportionate structural and
economic weightings, and a separate section regarding the impact of compliance with the
RFS program on the viability of the firm. Eight equally-weighted individual
disproportionate structural and economic metrics were assigned a score of 0, 5 or 10 and
were then averaged to derive a disproportionate impact index between 0 and 10. The

5> EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has
been found that a refinery does not experience disproportionate economic hardship simply because it may
need to purchase a significant percentage of its RINs for compliance from other parties, even though RIN
prices have increased since the DOE study, because the RIN prices lead to higher sales prices obtained for
the refineries’ blendstock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder,
“A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of
Transportation and Air Quality (May 14, 2015), available at www.regulations.gov docket number EPA-
HQ-OAR-2015-0111-00062.
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disproportionate impact index was then scaled from 0 to 5 (by dividing the average score
by 2), with 5 indicating conditions most likely to lead to “disproportionate economic
hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or 10
for the viability index and were then averaged and scaled from 0 to 5 (by dividing the
average score by 2). Disproportionate economic hardship was found if both indices were
greater than 1. This requires a score of 10 for at least two of the eight metrics for the
disproportionate structural and economic impact metrics index, and a score of 10 for at
least one of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from
18 refineries. Of the 18 respondents to its survey request, DOE determined that 13 small
refineries scored a 1 or higher in both indices, thus concluding that these small refineries
would experience “disproportionate economic hardship” from compliance with the RFS
requirements.

In May 2014, DOE issued an Addendum to the DOE Small Refinery Study. 7 The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to
better reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative
recent implementation of the RFS2 regulations resulted in a number of individual
small refineries receiving individual viability metric scores of 10, and scores
greater than one for the viability index as a whole. However, circumstances have
changed since the 2011 study was completed. Generally, there is an improved
business climate for refineries that is associated with the country’s economic
recovery. In addition, refiners have now had many years since the initiation of the
RFS program in 2007 to develop business practices to meet RFS obligations. 8 In
assisting EPA in evaluating petitions for small refinery RFS exemptions for 2013,
DOE has found that some small refineries should be scored an intermediate level
of 5 for metric 3a. This intermediate score acknowledges an impact of RFS
compliance costs on efficiency gains, but at a level lower than would justify a
score of 10. DOE also has concluded that an intermediate score of 5 may be
appropriate for viability metric 3b in certain circumstances. Both of these viability
metrics address impacts that may occur across a continuum, and providing for the
possibility of an intermediate score allows DOE to more accurately assess an

¢ After DOE completed its study, DOE discovered a misplaced small refinery survey that was not included
in the study. DOE determined that this small refinery also qualified for a two year extension of its RFS
exemption.

7“Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic
Hardship,” Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE
Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of
physical and contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS
exemption have a competitive advantage over the others. This advantage can be enhanced in situations
where an exempt party separates some attached RINs through blending renewable fuels, and sells those
RINs to improve profitability. A firm’s competitive advantage during an exemption period, and any profits
from RIN sales during an exemption period, could lead to lower scores in subsequent evaluations of
disproportionate economic impact.
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individual refinery’s economic situation. This is unlike [for] viability metric 3¢
which involves essentially a binary determination — whether or not RFS
compliance costs would likely lead to a facility shut-down. For viability metric
3¢, therefore, DOE continues to believe that it is appropriate to limit scores to
either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a
total viability index score indicating disproportionate economic hardship. On the
other hand, a moderate score under both metrics 3a and 3b will be sufficient to
generate a viability score indicating the existence of disproportionate economic
hardship. ° DOE has determined that it is appropriate that a moderate score in two
viability metrics would result in a total viability index score greater than 1. This
reflects the real-world situation where different factors may combine to produce
disproportionate economic hardship. In this regard, however, DOE notes that
these are two distinct metrics: where DOE determines an intermediate score of 5
under metric 3b on the basis of an individual special event, that same event will
not necessarily lead to an intermediate or higher score for viability metric 3a
(“RFS compliance costs eliminates efficiency gains™).

D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA, in
consultation with DOE, will consider the findings of the DOE Small Refinery Study
(including the DOE Addendum) and other economic factors. CAA section
211(0)(9)(B)(ii). The statutory basis for EPA’s evaluation of any extension request in
response to an individual petition is the same as DOE’s evaluation of the impact of the
RFS on individual small refineries in the DOE Small Refinery Study — “disproportionate
economic hardship.” CAA section 211(0)(9)(A)(ii), (B)(i). Accordingly, as part of
EPA’s process for evaluating RFS small refinery hardship petitions, EPA asks DOE to
evaluate all of the information EPA receives from each petitioner. DOE has expertise in
evaluating economic conditions at U.S. refineries, which it used in developing an
assessment process for identifying when “disproportionate economic hardship” exists in
the context of the RFS program. For these reasons, DOE’s analysis of whether a small
refinery’s RFS obligations will cause “disproportionate economic hardship™ is a factor in
EPA’s evaluation regarding whether to grant or deny a petition for an extension of the
RFS temporary exemption for a small refinery.

However, EPA’s analysis extends beyond the metrics DOE applies in assessing potential
disproportionate economic hardship. EPA considers all of the information submitted by a
petitioner when it considers “other economic factors” in evaluating a small refinery
petition. For example, EPA considers the information submitted by the petitioner that
documents or explains relevant economic conditions or business decisions by the
petitioner. EPA may also consider other publicly available information regarding the
petitioner that informs EPA’s evaluation regarding how “other economic factors” may

% The facility must also score a 1 or higher in the structural and economic weightings index.
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This decision is a final agency action for purposes of section 307(b)(1) of the Act.
Pursuant to section 307(b)(1), judicial review of this final agency action may be sought in
the United States Court of Appeals for the appropriate circuit. Judicial review of this

final agency action may not be obtained in subsequent proceedings, pursuant to CAA
section 307(b)(2). This action is not a rulemaking and is not subject to the various
statutory and other provisions applicable to a rulemaking.
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Brentwood, Tennessee 37027

Dear Mr. Norman:

Based on our evaluation of all of the information described in Section III of the enclosed Decision
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EPA received a petition from Lion Oil Company (“LOC”) dated September 15, 2016, for
a one-year extension of the RFS small refinery exemption for the El Dorado, Arkansas
Refinery (“LOR”), for obligation year 2016. For the reasons described herein, EPA is
granting LOC’s request for a one-year extension of the LOR’s small refinery exemption
for 2016.

I Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”) program is set forth in section 211(0) of the
Clean Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of
2005 (EPAct), and the Energy Independence and Security Act of 2007 (EISA). The CAA
specifies that EPA is to promulgate regulations to ensure that transportation fuel sold or
introduced into commerce in the United States, on an average annual basis, contains
specified volumes of renewable fuel and three subcategories of renewable fuel - advanced
biofuel, cellulosic biofuel, and biomass based diesel. CAA section 211(0)(2)(A)(i). Each
year EPA is to use the relevant annual volumes along with an estimate (provided by the
Department of Energy) of the amount of gasoline and diesel projected to be sold or
introduced into commerce that year, to compute the percentages of total transportation
fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3). The
relevant annual volumes may come directly from the statute, may be established by EPA
for years for which the statute does not specify volumes, or may result from EPA using
its statutory authority to adjust statutory volumes. Each of the various refiners and
importers who are subject to the RFS standard (“obligated parties™) then apply those
percentages to their annual production or import of gasoline and diesel to determine the
number of gallons of each type of renewable fuel for which they are responsible. CAA
section 211(0)(3)(B)(ii).

EPA regulations implementing CAA section 211(0) do not require obligated parties to
blend renewable fuel into gasoline themselves, but allow them to demonstrate compliance
with the RFS by acquiring or generating Renewable Identification Numbers (RINs),
which represent renewable fuel that has been produced or imported for use in the United
States. 40 CFR 80.1427. An obligated party establishes to the EPA, after each calendar
year, that it has accumulated sufficient RINs corresponding to each renewable fuel type
to meet its renewable-fuel obligations. Obligated parties need not acquire RINs at the
same time that they produce or import fuel but may, if they choose, simply purchase the
required number of RINs by the end of the compliance period, once their annual
production is known. An obligated party can also carry a surplus or deficit of RINs for
one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current

text of the statute as amended by EISA, specify that small refineries were exempt from
the renewable fuel standards until calendar year 2011. CAA section 211(0)(9)(A)(i). In
EPA’s original implementing regulations (“RFS1”"), EPA defined “small refineries” as
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those with an average crude oil input in 2004 that was no greater than 75,000 barrels/day
(bpd). In EPA’s regulations implementing the EISA amendments (“RFS2”), EPA
amended the definition of small refinery to include those with an average crude oil input
no greater than 75,000 bpd crude in 2006. 40 CFR 80.1401. Exempt small refineries were
required to notify EPA that they qualified for the exemption by sending verification
letters stating their average crude oil input rate during the applicable qualification period.
40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond
December 31, 2010, through one of two mechanisms. First, if the U.S. Department of
Energy (DOE) determined through a study mandated under the CAA that compliance
with the RFS requirements would impose “disproportionate economic hardship” on a
small refinery, EPA was required to extend the exemption for such refinery by at least
two years (2011 and 2012). CAA section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of
their exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds
that “disproportionate economic hardship” exists. /d. EPA regulations require that a
petition for an extension of the small refinery exemption specify the factors that
demonstrate a “disproportionate economic hardship,” provide a detailed discussion
regarding the hardship the refinery would face in meeting the RFS requirements, and
identify the date the refiner anticipates that compliance with the RFS requirements can
reasonably be achieved at the small refinery. 40 CFR 80.1441(e)(2). EPA, in consultation
with DOE, will consider the findings of the DOE Small Refinery Study and other
economic factors in evaluating such petitions. CAA section 211(0)(9)(B)(ii). EPA is
required to respond within 90 days of receipt of a petition, and has discretion to
determine the length of any exemption that may be granted. CAA section 211(0)(9)(B)(1),

(111).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded
that no small refineries should experience “disproportionate economic hardship” from the
RFS program.! Congress subsequently directed DOE to re-examine its initial study and
determine if its conclusions were still valid. Consequently, DOE issued a revised study in
March 2011 containing different conclusions.? The excerpt below from the DOE Small
Refinery Study explains the history of and differences between the two DOE studies, and

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs,
U.S. Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of
Policy and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).
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summarizes DOE’s revised approach to evaluating when “disproportionate economic
hardship” may exist.>

On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the
market for credits (Renewable Identification Numbers, or RINs) was currently
competitive, and found no reason to believe that a competitive market would
disproportionately disadvantage participants who purchase credits rather than
generating them through blending renewable fuels into their products. Therefore,
the study concluded that the exemption for small refineries should not be
extended beyond 2010. It was noted that, should market conditions change or if
individual small refineries were experiencing economic hardship, small refineries
maintained the right under Section 211(0)(9)(B) of the CAA EPAct 2005 to
individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic
downturn reduced the profitability of the refining industry, which has
disproportionately impacted some small refiners. Second, the expiration of the
biodiesel production credit reduced production and has caused the price of
biomass-based diesel RINs to increase. Even though the credit was retroactively
restored for 2010, these RINs remain relatively expensive. Finally, in order to
capture the unique factors contributing to disproportionate economic hardship,
additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to
revisit the issue of disproportionate economic hardship for small refineries and
report its findings.* This study addresses the concerns of Congress in directing
DOE to:

e Seek comments from owners of small refineries on the reasons why they
may believe that they would experience disproportionate economic
hardship if the small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

e Estimate small refinery impacts by region.

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship
evaluation process and their conclusions are available in a redacted version of the DOE Small Refinery
Study at,

http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.

4 The Senate Report (Senate Report 111- 45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater
detail completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data
on small refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations
Conference Report (House Report 111-278) included language supporting the Senate Appropriations
Report request.
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e Reassess whether small refinery compliance costs through the purchase of
RINs is similar to the cost of compliance by purchasing and blending
renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional
basis.

Given this Congressional direction, this study needed to consider the unique
factors contributing to disproportionate economic hardship for individual small
refineries in the study. Consequently, a survey of small refineries was necessary,
something not included in the previous DOE study.

In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to
be characterized and their varying impact on refineries investigated. There is a
direct cost associated with participation in the program. The RFS program is
based on a national mandate for renewable fuels, enforced through obligated
parties who are responsible to EPA for their pro-rata share of the renewable fuel
mandate. However, the program incorporates a market solution to the process of
fulfilling the mandates, allowing trading between the obligated parties from those
who over-comply to those who find it less advantageous to blend renewable fuels
into the transportation fuel mix. Transfer of the obligation is formally
accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining
disproportionate economic hardship from compliance with RFS2. There are two
major pathways that may be followed for compliance. One compliance pathway is
blending renewable fuels with gasoline, which may require capital expenditures
for equipment. The second pathway is purchasing and maintaining a portfolio of
RINs. If certain small refineries must purchase RINs that are far more expensive
than those that may be generated through blending, this will lead to
disproportionate economic hardship for those effected entities. Economic theory
suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average
cost of compliance may be much lower than the marginal cost. If the economics
of blending ethanol are favorable, that is, ethanol is less expensive than the
gasoline components it replaces, the compliance cost may be essentially zero for
refiners that fulfill their obligation through blending renewable fuels. Such
refiners would have blended even without the mandate. While current RIN prices
for ethanol are moderate (adding less than 2 cents per gallon of renewable fuel),
there are numerous circumstances when RIN prices could rise, increasing the cost
of compliance and perhaps increasing the cost of compliance more for refineries
that rely on RINs for compliance compared to those that do not. These
circumstances include both increases in the costs of renewable fuels and the
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inability to blend all of the mandated renewable fuel into conventional
transportation fuels (the so-called blend wall). [°]

Small refineries could have particular obstacles that would make compliance
more costly than those of large integrated companies. Compliance costs and
characteristics of small refineries that make them more vulnerable to financial
distress may be unique to each small refinery. Since much of the information is
not publicly available, the small refineries were surveyed to make a determination
of disproportionate economic hardship. This information was supplemented by
publicly available data, which also yielded the baseline from which
disproportionate economic impact may be discerned. Given the unique nature of
each refinery, it is not possible to make a recommendation on any refinery that
did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a
high cost of compliance relative to the industry average, and an effect sufficient to
cause a significant impairment of the refinery operations. The individual metrics
for each refinery were grouped into two general categories: eight metrics
representing disproportionate impacts on the refinery and three metrics
representing the effect of compliance on the viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary
exemptions under the terms of the statute through December 31, 2010. DOE spent a
significant amount of time and effort developing the survey methodology, including
discussions with potential survey participants, and discussions and consultations with
EPA. The DOE survey form PI-588 was also made available for public review and
comment through publication in a Federal Register notice on July 15, 2010. 75 Fed. Reg.
41165 (July 15, 2010). Three companies submitted comments to DOE and DOE modified
the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the
DOE Small Refinery Study. In sum, DOE developed a scoring matrix to evaluate
“disproportionate economic hardship” at small refineries. The matrix was comprised of
two major sections: one section combining the scoring for disproportionate structural and
economic weightings, and a separate section regarding the impact of compliance with the
RFS program on the viability of the firm. Eight equally-weighted individual
disproportionate structural and economic metrics were assigned a score of 0, 5 or 10 and

5> EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has
been found that a refinery does not experience disproportionate economic hardship simply because it may
need to purchase a significant percentage of its RINs for compliance from other parties, even though RIN
prices have increased since the DOE study, because the RIN prices lead to higher sales prices obtained for
the refineries’ blend stock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder,
“A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of
Transportation and Air Quality (May 14, 2015), available at www regulations.gov docket number EPA-
HQ-OAR-2015-011100062.
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were then averaged to derive a disproportionate impact index between 0 and 10. The
disproportionate impact index was then scaled from 0 to 5 (by dividing the average score
by 2), with 5 indicating conditions most likely to lead to “disproportionate economic
hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or 10
for the viability index and were then averaged and scaled from 0 to 5 (by dividing the
average score by 2). Disproportionate economic hardship was found if both indices were
greater than 1. This requires, for example, a score of 10 for at least two of the eight
metrics for the disproportionate structural and economic impact metrics index, and a
score of 10 for at least one of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from
18 refineries. Of the 18 respondents to its survey request, DOE determined that 13 small
refineries scored a 1 or higher in both indices, thus concluding that these small refineries
would experience “disproportionate economic hardship” from compliance with the RFS
requirements.°

In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to
better reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative
recent implementation of the RFS2 regulations resulted in a number of individual
small refineries receiving individual viability metric scores of 10, and scores
greater than one for the viability index as a whole. However, circumstances have
changed since the 2011 study was completed. Generally, there is an improved
business climate for refineries that is associated with the country’s economic
recovery. In addition, refiners have now had many years since the initiation of the
RFS program in 2007 to develop business practices to meet RFS obligations.® In
assisting EPA in evaluating petitions for small refinery RFS exemptions for 2013,
DOE has found that some small refineries should be scored an intermediate level
of 5 for metric 3a. This intermediate score acknowledges an impact of RFS
compliance costs on efficiency gains, but at a level lower than would justify a
score of 10. DOE also has concluded that an intermediate score of 5 may be
appropriate for viability metric 3b in certain circumstances. Both of these viability
metrics address impacts that may occur across a continuum, and providing for the

¢ After DOE completed its study, DOE discovered a misplaced small refinery survey that was not included
in the study. DOE determined that this small refinery also qualified for a 2-year extension of its RFS
exemption.

7 “Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic
Hardship,” Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE
Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of
physical and contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS
exemption have a competitive advantage over the others. This advantage can be enhanced in situations
where an exempt party separates some attached RINs through blending renewable fuels, and sells those
RINs to improve profitability. A firm’s competitive advantage during an exemption period, and any profits
from RIN sales during an exemption period, could lead to lower scores in subsequent evaluations of
disproportionate economic impact.
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possibility of an intermediate score allows DOE to more accurately assess an
individual refinery’s economic situation. This is unlike [for] viability metric 3¢
which involves essentially a binary determination — whether or not RFS
compliance costs would likely lead to a facility shut-down. For viability metric
3c, therefore, DOE continues to believe that it is appropriate to limit scores to
either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a
total viability index score indicating disproportionate economic hardship. On the
other hand, a moderate score under both metrics 3a and 3b will be sufficient to
generate a viability score indicating the existence of disproportionate economic
hardship.” DOE has determined that it is appropriate that a moderate score in two
viability metrics would result in a total viability index score greater than 1. This
reflects the real-world situation where different factors may combine to produce
disproportionate economic hardship. In this regard, however, DOE notes that
these are two distinct metrics: where DOE determines an intermediate score of 5
under metric 3b on the basis of an individual special event, that same event will
not necessarily lead to an intermediate or higher score for viability metric 3a
(“RFS compliance costs eliminates efficiency gains”).

D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA, in
consultation with DOE, will consider the findings of the DOE Small Refinery Study
(including the DOE Addendum) and other economic factors. CAA section
211(0)(9)(B)(ii). The statutory basis for EPA’s evaluation of any extension request in
response to an individual petition is the same as DOE’s evaluation of the impact of the
RFS on individual small refineries in the DOE Small Refinery Study — “disproportionate
economic hardship.” CAA section 211(0)(9)(A)(ii), (B)(1). Accordingly, as part of EPA’s
process for evaluating RFS small refinery hardship petitions, EPA asks DOE to evaluate
all of the information EPA receives from each petitioner. DOE has expertise in evaluating
economic conditions at U.S. refineries, which it used in developing an assessment
process for identifying when “disproportionate economic hardship” exists in the context
of the RFS program. For these reasons, DOE’s analysis of whether a small refiner’s RFS
obligations will cause “disproportionate economic hardship” is a factor in EPA’s
evaluation regarding whether to grant or deny a petition for an extension of the RFS
temporary exemption for a small refinery.

However, EPA’s analysis extends beyond the metrics DOE applies in assessing potential
disproportionate economic hardship. EPA considers all of the information submitted by a
petitioner when it considers “other economic factors” in evaluating a small refinery
petition. For example, EPA considers the information submitted by the petitioner that
documents or explains relevant economic conditions or business decisions by the
petitioner. EPA may also consider other publicly available information regarding the

9 The facility must also score a 1 or higher in the structural and economic weightings index.
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petitioner that informs EPA’s evaluation regarding how “other economic factors” may
cause a small refinery to experience “disproportionate economic hardship” if required to
comply with its RFS obligations.

I1. Compliance with Petition Requirements

LOC submitted a petition to EPA dated September 15, 2016, for an extension of the RFS
small refinery exemption for the LOR for 2016.'%!! LOC supplemented this petition on
December 30, 2016, with additional refinery financial information and discussion, on
January 16, 2017, with additional RFS cost information, and on February 7 and February
16, 2017, with additional financial information. Without an extension of its small refinery
exemption, LOC would be required to comply with the RFS program for the year
beginning January 1, 2016.

In support of its petition, LOC submitted a completed DOE survey form PI-588, which
specified the factors that LOC believes demonstrate disproportionate economic hardship.
LOC also provided additional explanation regarding the hardship the refinery would face
in complying with the RFS program, and the date (?) )) by which it hopes compliance
with the requirements can reasonably be achieved at the LOR.!? LOC also provided
financial statements and an estimate of its RFS compliance costs in 2016, absent an
extension of the compliance deadline. All of this information was forwarded to DOE for
consideration in its analysis.

EPA finds that LOC has submitted all of the information required under 40 CFR
80.1441(e)(2).

I11. Background Information

This section summarizes some of the more significant historical and present-day
information regarding LOC’s operations, RFS compliance costs and financial condition.
LOC provided most of this information to EPA in its petition, supplemental petition
supporting documents, and responses to EPA inquiries. EPA obtained the remaining
information from public sources and from DOE (e.g., average refining industry margins
for 2013-2015). EPA has not independently verified the accuracy of this information.

A. Summary of LOC’s Operations
LOC is a majority owned subsidiary of Delek US Holdings, Inc. (“Delek”), and operates

a single refinery (the LOR) located in El Dorado, Arkansas. The LOR qualified as a small
refinery under the RFS1 and RFS2 regulations, (b) (4)

10 The renewable volume obligations for 2014, 2015, and 2016 were established in a single rule which was
signed by the EPA Administrator on November 30, 2015. The rule establishes a series of compliance
deadlines for obligated parties to demonstrate compliance for each successive year’s RVO.

! (b) (4)

LOC did not submit a petition for the 2014 RFS compliance year. (b) (4)

12 Petition at 16.
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(b) (4)
The LOR complied with its 2014 RFS
obligations, '’ (b) (4)

The LOR is a moderate complexity refinery (Nelson Index = 10.2) with a maximum
crude oil processing capacity of approximately 80,000 bpd.'* Refinery crude charge
averaged (P) (4)  barrels per day through June 2016. 55’2 of the LOR’s fuel production
was diesel through September 2016. 13

LOC reports that the refinery is configured to run a medium gravity sour crude oil and
does not have a coker. It also reports that while the refinery can run lighter crudes, a shift
to lighter crude would () (4) .1® In addition to local Arkansas
sources, the LOR processes Saudi crude and a slate of other foreign and offshore
domestic crudes.!” The refinery produces high quality fuels which include consumer
gasoline grades, ultra-low sulfur diesel, and specialty asphalt products.'® A list of primary
processing units and approximate capacities is shown below in Table 1.

Table 1
LOR Process Information '’

Processing Unit Capacity
Crude distillation unit 80,000 bpd*’
Vacuum distillation unit 45,000 bpd
Naphtha hydrotreater 20,000 bpd
Naphtha reformer 15,300 bpd
Diesel hydrotreater 35,000 bpd
Heavy gas oil hydrotreater 21,000 bpd
Fluid catalytic cracking unit 21,000 bpd
Gasoline desulfurization unit 8,750 bpd
Alkylation unit 5,000 bpd
Solvent de-asphalting unit 7,400 bpd
Hydrogen plant 10 million std cubic ft Hy/day

13 Email communication from Jung Kim, EPA, to Greg Piotrowski, EPA, October 20, 2016.

14 Petition at 2. We note information from the U. S. Energy Information Administration Agency (EIA)
shows LOC’s capacity at 85,000 bpd. U. S. Energy Information Administration Refinery Capacity Report
with data as of January 1, 2016.

I3 Petition at 2.

16 Petition at 2.

17 LOC website, http://www.lionoil.com/history

18 LOC website, http://www.lionoil.com/products

19 Data obtained from EIA’s Annual Refinery Capacity Report published June 22, 2016, which contains
data as of January 1, 2016.

20 Petition at 2. We note this figure differs from the 85,000 bpd provided in EIA’s Annual Refinery
Capacity Report.
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and (b) (4) than the nine month 2016 national average presented in Table 4. The
LOR’s (b) (4) . Its estimated 2016 RFS compliance cost is
(b) (4) , with only (P) (4) of that cost currently reflected in the LOR’s 2016
(b) (4) . The LOR’s cash and cash equivalents at December 31, 2016, (b) (4)
approximate the balance on hand at December 31, 2015; this is due in part to the (P) (4)

. Despite this, EPA recognizes that it may be difficult for LOC to fulfill its
current 2016 RIN shortfall without a material effect on its financial condition. LOC states
that it has approximately | (b) of the RINs it requires for compliance with its 2016 RFS
obligation.®> EPA notes that D6 RINs were trading between $0.43-0.44/RIN as recently
as February 2, 2017.%¢ However, LOC is required to have (b) (4)

.37 This fact, coupled with the needs to finance
continuing operations may contribute to financial actions by LOC to include (P) (4)

.¥% Indeed, it appears that the LOR’s cash position at December
31, 2016, was such that the LOR would not be able to fully comply with its 2016 RFS
obligations without causing a significant impairment of the refinery’s operations.

Finally, EPA recognizes that the cost of complying with the RFS program has a varying
impact on efficiency gains for different refineries. It is a normal practice in the refining
industry for refineries to identify and implement, when possible, projects that improve
refinery efficiency, reliability, or safety. The cost of RFS compliance, either through
purchasing and blending renewable fuels, or purchasing RINs, or a combination of both,
may reduce funds available to pay for other potential projects to improve the efficiency,
reliability, and safety of a refinery. However, in order to show “disproportionate
hardship,” a small refinery needs to show that it faces RFS compliance costs that would
“significantly impact the operation of the firm, leading eventually to an inability to
increase efficiency to remain competitive, eventually resulting in closure.” See DOE
Small Refinery Study at 36. As discussed above, after considering the full financial
picture of the LOR for the year 2016 and prior years, EPA does find that compliance with
its RFS obligations for 2016 would prevent the LOR from being profitable, and threaten
the LOR’s viability. For example, LOC states that it (P) (4)

% Examples of the

(b) (4)

U9 Tt appears that (P) (4)

.72 LOC further states “Because of the

85 Petition supplement dated February 7, 2017, at 3.

86 http://web.archive.org/web/20170203005005/http:/progressivefuelslimited.com/web data/pfldaily.pdf
87 Petition supplement dated February 7, 2017, at 3.

88 Petition supplement dated February 7, 2017, at 3, 5.

8 Petition supplement dated December 30, 2016, at 6.

%0 Petition supplement dated December 30, 2016, at 2, 6.

o1 Petition supplement dated February 7, 2017, at 4.

92 Petition supplement dated December 30, 2016, Tab A, Statements of Cash Flow.

20
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Mr. Michael E. Norman

Vice President — Environmental & Regulatory Affairs
Lion Oil Company

1000 McHenry Street

El Dorado, Arkansas 71730

Dear Mr. Norman:

| TR CTPRTE, P 5SROI LRSS SCCIMICEY LR | [SSPRP . | S SRR G SR 5 [ g PR, FRAT I VINY Ll miii v i v i v i ke A e L

was covered by this temporary exemption.

Pursuant to CAA section 211(0)(9)(B) and 40 CFR 80.1441(e)(2) small refineries may petition EPA to
extend the temporary RFS exemption on the basis that compliance with the RFS requirements will cause
“disoronortionate economic hardshin.” Pursuant to these orovisions. LOC submitted a petition to EPA
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For
Lion Oil Company’s
El Dorado, Arkansas Refinery

Contains Information Claimed by
Lion Oil Company
To be Confidential Business Information

Office of Transportation and Air Quality
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For

(b) (4)

Contains Information Claimed by

(b) (4)

To be Confidential Business Information

Office of Transportation and Air Quality
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Calumet Superior, LLC
2407 Stinson Avenue

Csis el MMl mncawien £A4A00N

the small refinery exemption from the requirements of the Renewable Fuel Standard (R¥'S) program tor
the Calumet Superior Reﬁnerv (CSR) in Superior, Wisconsin. As you know, the Clean Air Act (CAA)

Lt RO, [ [EPRENNE, i) [[FRURY . A" 14 Lin 4nsmmsmnnnsiler nramnt feana tha DEQ ramnramante thranah

Office of Transportation and Air Quality

Enclosure — Decision Document
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Calumet Superior Refinery
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EPA received a petition from Calumet Superior, LLC (“CSC”) dated December 30, 2016,
for a one-year extension of the RFS small refinery exemption for the Calumet Superior
Refinery (“CSR”), for obligation year 2016. For the reasons described herein, EPA is
granting CSC’s request for a one-year extension of the CSR’s small refinery exemption
for 2016.

I Required Information and Criteria for an Extension of the Small Refinery
Exemption

A. Background - Overall RFS Program

The federal renewable fuel standard (“RFS”) program is set forth in section 211(0) of the
Clean Air Act (“CAA”), 42 U.S.C. 7545(0), as amended by the Energy Policy Act of
2005 (EPAct), and the Energy Independence and Security Act of 2007 (EISA). The CAA
specifies that EPA is to promulgate regulations to ensure that transportation fuel sold or
introduced into commerce in the United States, on an average annual basis, contains
specified volumes of renewable fuel and three subcategories of renewable fuel - advanced
biofuel, cellulosic biofuel, and biomass based diesel. CAA section 211(0)(2)(A)(i). Each
year EPA is to use the relevant annual volumes along with an estimate (provided by the
Department of Energy) of the amount of gasoline and diesel projected to be sold or
introduced into commerce that year, to compute the percentages of total transportation
fuel that should qualify as each type of renewable fuel. CAA section 211(0)(3). The
relevant annual volumes may come directly from the statute, may be established by EPA
for years for which the statute does not specify volumes, or may result from EPA using
its statutory authority to adjust statutory volumes. Each of the various refiners and
importers who are subject to the RFS standard (“obligated parties™) then apply those
percentages to their annual production or import of gasoline and diesel to determine the
number of gallons of each type of renewable fuel for which they are responsible. CAA
section 211(0)(3)(B)(ii).

EPA regulations implementing CAA section 211(0) do not require obligated parties to
blend renewable fuel into gasoline themselves, but allow them to demonstrate compliance
with the RFS by acquiring or generating Renewable Identification Numbers (RINs),
which represent renewable fuel that has been produced or imported for use in the United
States. 40 CFR 80.1427. An obligated party establishes to the EPA, after each calendar
year, that it has accumulated sufficient RINs corresponding to each renewable fuel type
to meet its renewable-fuel obligations. Obligated parties need not acquire RINs at the
same time that they produce or import fuel but may, if they choose, simply purchase the
required number of RINs by the end of the compliance period, once their annual
production is known. An obligated party can also carry a surplus or deficit of RINs for
one year into the following year. See generally 72 FR at 23929-23938.

Both the original RFS statutory provisions enacted pursuant to EPAct, and the current

text of the statute as amended by EISA, specify that small refineries were exempt from
the renewable fuel standards until calendar year 2011. CAA section 211(0)(9)(A)(i). In
EPA’s original implementing regulations (“RFS1”"), EPA defined “small refineries” as
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those with an average crude oil input in 2004 that was no greater than 75,000 barrels/day
(bpd). In EPA’s regulations implementing the EISA amendments (“RFS2”), EPA
amended the definition of small refinery to include those with an average crude oil input
no greater than 75,000 bpd crude in 2006. 40 CFR 80.1401. Exempt small refineries were
required to notify EPA that they qualified for the exemption by sending verification
letters stating their average crude oil input rate during the applicable qualification period.
40 CFR 80.1441(b).

B. Criteria for an RFS Exemption

CAA section 211(0)(9) enabled EPA to extend small refinery exemptions beyond
December 31, 2010, through one of two mechanisms. First, if the U.S. Department of
Energy (DOE) determined through a study mandated under the CAA that compliance
with the RFS requirements would impose “disproportionate economic hardship” on a
small refinery, EPA was required to extend the exemption for such refinery by at least
two years (2011 and 2012). CAA section 211(0)(9)(A)(i1)(II).

Second, small refineries may, on a case-by-case basis, petition EPA for an extension of
their exemption. CAA section 211(0)(9)(B). EPA may approve such petitions if it finds
that “disproportionate economic hardship” exists. /d. EPA regulations require that a
petition for an extension of the small refinery exemption specify the factors that
demonstrate a “disproportionate economic hardship,” provide a detailed discussion
regarding the hardship the refinery would face in meeting the RFS requirements, and
identify the date the refiner anticipates that compliance with the RFS requirements can
reasonably be achieved at the small refinery. 40 CFR 80.1441(e)(2). EPA, in consultation
with DOE, will consider the findings of the DOE Small Refinery Study and other
economic factors in evaluating such petitions. CAA section 211(0)(9)(B)(ii). EPA is
required to respond within 90 days of receipt of a petition, and has discretion to
determine the length of any exemption that may be granted. CAA section 211(0)(9)(B)(1),

(111).
C. DOE Small Refinery Study

DOE conducted its initial study under CAA section 211(0)(9)(A)(ii)(I) and concluded
that no small refineries should experience “disproportionate economic hardship” from the
RFS program.! Congress subsequently directed DOE to re-examine its initial study and
determine if its conclusions were still valid. Consequently, DOE issued a revised study in
March 2011 containing different conclusions.? The excerpt below from the DOE Small
Refinery Study explains the history of and differences between the two DOE studies, and

"'EPAct 2005 Section 1501 Small Refineries Exemption Study, Office of Policy and International Affairs,
U.S. Department of Energy, January 2009.

2 “Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship,” Office of
Policy and International Affairs, U.S. Department of Energy, March 2011 (DOE Small Refinery Study).
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summarizes DOE’s revised approach to evaluating when “disproportionate economic
hardship” may exist.>

On February 24, 2009, DOE transmitted its [initial] study [under CAA section
211(0)(9)(A)(i1)] with recommendations to EPA. The study concluded that the
market for credits (Renewable Identification Numbers, or RINs) was currently
competitive, and found no reason to believe that a competitive market would
disproportionately disadvantage participants who purchase credits rather than
generating them through blending renewable fuels into their products. Therefore,
the study concluded that the exemption for small refineries should not be
extended beyond 2010. It was noted that, should market conditions change or if
individual small refineries were experiencing economic hardship, small refineries
maintained the right under Section 211(0)(9)(B) of the CAA EPAct 2005 to
individually petition EPA for an extension of their exemption.

Subsequent events required that the study be revisited. First, the economic
downturn reduced the profitability of the refining industry, which has
disproportionately impacted some small refiners. Second, the expiration of the
biodiesel production credit reduced production and has caused the price of
biomass-based diesel RINs to increase. Even though the credit was retroactively
restored for 2010, these RINs remain relatively expensive. Finally, in order to
capture the unique factors contributing to disproportionate economic hardship,
additional consultation with individual refiners was necessary.

On a parallel track to the changed market conditions, Congress directed DOE to
revisit the issue of disproportionate economic hardship for small refineries and
report its findings.* This study addresses the concerns of Congress in directing
DOE to:

e Seek comments from owners of small refineries on the reasons why they
may believe that they would experience disproportionate economic
hardship if the small refinery exemption were not extended.

e Assess RFS compliance impacts on small refinery utilization rates and
profitability.

e Evaluate the financial ability of individual small refineries to meet RFS
requirements.

e Estimate small refinery impacts by region.

3 Excerpt from pp. 1-3 of the DOE Small Refinery Study. A complete explanation of DOE’s hardship
evaluation process and their conclusions are available in a redacted version of the DOE Small Refinery
Study at,

http://www.epa.gov/otaq/fuels/renewablefuels/compliancehelp/small-refinery-exempt-study.pdf.

4 The Senate Report (Senate Report 111- 45) accompanying the FY2010 Energy and Water Development
Appropriations Bill included language directing DOE to re-open the study and revisit the issue in greater
detail completing the revised study by June 30, 2010. The Appropriations Bill directed DOE to collect data
on small refineries and quantify the economic impact of RFS compliance. In addition, the Appropriations
Conference Report (House Report 111-278) included language supporting the Senate Appropriations
Report request.
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e Reassess whether small refinery compliance costs through the purchase of
RINs is similar to the cost of compliance by purchasing and blending
renewable fuels.

e Estimate the economic impact of RFS on small refineries on a regional
basis.

Given this Congressional direction, this study needed to consider the unique
factors contributing to disproportionate economic hardship for individual small
refineries in the study. Consequently, a survey of small refineries was necessary,
something not included in the previous DOE study.

In order to evaluate disproportionate economic hardship caused by the impact of
compliance with the RFS on small refineries, these compliance strategies had to
be characterized and their varying impact on refineries investigated. There is a
direct cost associated with participation in the program. The RFS program is
based on a national mandate for renewable fuels, enforced through obligated
parties who are responsible to EPA for their pro-rata share of the renewable fuel
mandate. However, the program incorporates a market solution to the process of
fulfilling the mandates, allowing trading between the obligated parties from those
who over-comply to those who find it less advantageous to blend renewable fuels
into the transportation fuel mix. Transfer of the obligation is formally
accomplished through the market for RINs.

The absolute cost of compliance is one of the key factors in determining
disproportionate economic hardship from compliance with RFS2. There are two
major pathways that may be followed for compliance. One compliance pathway is
blending renewable fuels with gasoline, which may require capital expenditures
for equipment. The second pathway is purchasing and maintaining a portfolio of
RINs. If certain small refineries must purchase RINs that are far more expensive
than those that may be generated through blending, this will lead to
disproportionate economic hardship for those effected entities. Economic theory
suggests that the price of RINs would reflect the marginal cost of compliance with
the RFS, that is, the most expensive cost of blending renewable fuels. The average
cost of compliance may be much lower than the marginal cost. If the economics
of blending ethanol are favorable, that is, ethanol is less expensive than the
gasoline components it replaces, the compliance cost may be essentially zero for
refiners that fulfill their obligation through blending renewable fuels. Such
refiners would have blended even without the mandate. While current RIN prices
for ethanol are moderate (adding less than 2 cents per gallon of renewable fuel),
there are numerous circumstances when RIN prices could rise, increasing the cost
of compliance and perhaps increasing the cost of compliance more for refineries
that rely on RINs for compliance compared to those that do not. These
circumstances include both increases in the costs of renewable fuels and the
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inability to blend all of the mandated renewable fuel into conventional
transportation fuels (the so-called blend wall). [°]

Small refineries could have particular obstacles that would make compliance
more costly than those of large integrated companies. Compliance costs and
characteristics of small refineries that make them more vulnerable to financial
distress may be unique to each small refinery. Since much of the information is
not publicly available, the small refineries were surveyed to make a determination
of disproportionate economic hardship. This information was supplemented by
publicly available data, which also yielded the baseline from which
disproportionate economic impact may be discerned. Given the unique nature of
each refinery, it is not possible to make a recommendation on any refinery that
did not submit a survey.

Disproportionate economic hardship must encompass two broad components: a
high cost of compliance relative to the industry average, and an effect sufficient to
cause a significant impairment of the refinery operations. The individual metrics
for each refinery were grouped into two general categories: eight metrics
representing disproportionate impacts on the refinery and three metrics
representing the effect of compliance on the viability of the firm.

To gather necessary information for its revised study, DOE developed a survey form for
distribution to an EPA-provided list of small refineries which had RFS temporary
exemptions under the terms of the statute through December 31, 2010. DOE spent a
significant amount of time and effort developing the survey methodology, including
discussions with potential survey participants, and discussions and consultations with
EPA. The DOE survey form PI-588 was also made available for public review and
comment through publication in a Federal Register notice on July 15, 2010. 75 Fed. Reg.
41165 (July 15, 2010). Three companies submitted comments to DOE and DOE modified
the proposed survey form to address the comments.

DOE developed a methodology for evaluating the survey data that is described in the
DOE Small Refinery Study. In sum, DOE developed a scoring matrix to evaluate
“disproportionate economic hardship” at small refineries. The matrix was comprised of
two major sections: one section combining the scoring for disproportionate structural and
economic weightings, and a separate section regarding the impact of compliance with the
RFS program on the viability of the firm. Eight equally-weighted individual
disproportionate structural and economic metrics were assigned a score of 0, 5 or 10 and

5> EPA notes that after further review, contrary to statements in this paragraph from the DOE Study, it has
been found that a refinery does not experience disproportionate economic hardship simply because it may
need to purchase a significant percentage of its RINs for compliance from other parties, even though RIN
prices have increased since the DOE study, because the RIN prices lead to higher sales prices obtained for
the refineries’ blend stock, resulting in no net cost of compliance for the refinery. See Dallas Burkholder,
“A Preliminary Assessment of RIN Market Dynamics, RIN Prices, and Their Effects,” US EPA Office of
Transportation and Air Quality (May 14, 2015), available at www regulations.gov docket number EPA-
HQ-OAR-2015-011100062.
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were then averaged to derive a disproportionate impacts index between 0 and 10. The
disproportionate impacts index was then scaled from 0 to 5 (by dividing the average score
by 2), with 5 indicating conditions most likely to lead to “disproportionate economic
hardship.” Similarly, the three equally-weighted metrics were assigned a score of 0 or 10
for the viability index and were then averaged and scaled from 0 to 5 (by dividing the
average score by 2). Disproportionate economic hardship was found if both indices were
greater than 1. This requires, for example, a score of 10 for at least two of the eight
metrics for the disproportionate structural and economic impact metrics index, and a
score of 10 for at least one of the three metrics for the viability metrics index.

DOE sent survey questionnaires to 59 small refineries, and received valid responses from
18 refineries. Of the 18 respondents to its survey request, DOE determined that 13 small
refineries scored a 1 or higher in both indices, thus concluding that these small refineries
would experience “disproportionate economic hardship” from compliance with the RFS
requirements.°

In May 2014, DOE issued an Addendum to the DOE Small Refinery Study.” The DOE
Addendum explains how DOE revised its scoring for the metrics in the viability index to
better reflect the changed circumstances for small refineries:

For the 2011 DOE exemption study, the economic recession and the relative
recent implementation of the RFS2 regulations resulted in a number of individual
small refineries receiving individual viability metric scores of 10, and scores
greater than one for the viability index as a whole. However, circumstances have
changed since the 2011 study was completed. Generally, there is an improved
business climate for refineries that is associated with the country’s economic
recovery. In addition, refiners have now had many years since the initiation of the
RFS program in 2007 to develop business practices to meet RFS obligations.® In
assisting EPA in evaluating petitions for small refinery RFS exemptions for 2013,
DOE has found that some small refineries should be scored an intermediate level
of 5 for metric 3a. This intermediate score acknowledges an impact of RFS
compliance costs on efficiency gains, but at a level lower than would justify a
score of 10. DOE also has concluded that an intermediate score of 5 may be
appropriate for viability metric 3b in certain circumstances. Both of these viability
metrics address impacts that may occur across a continuum, and providing for the

¢ After DOE completed their study, they discovered a misplaced small refinery survey that was not
included in the study. DOE determined that this small refinery also qualified for a 2-year extension of their
RFS exemption.

7 “Addendum to the Small Refinery Exemption Study, An Investigation into Disproportionate Economic
Hardship,” Office of Energy Policy and Systems Analysis, U.S. Department of Energy, May 2014 (DOE
Addendum).

8 As the market for renewable fuels matures, obligated parties have developed a much wider suite of
physical and contractual arrangements to meet their RFS mandates. In general, small refineries with an RFS
exemption have a competitive advantage over the others. This advantage can be enhanced in situations
where an exempt party separates some attached RINs through blending renewable fuels, and sells those
RINs to improve profitability. A firm’s competitive advantage during an exemption period, and any profits
from RIN sales during an exemption period, could lead to lower scores in subsequent evaluations of
disproportionate economic impact.
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possibility of an intermediate score allows DOE to more accurately assess an
individual refinery’s economic situation. This is unlike [for] viability metric 3¢
which involves essentially a binary determination — whether or not RFS
compliance costs would likely lead to a facility shut-down. For viability metric
3c, therefore, DOE continues to believe that it is appropriate to limit scores to
either a 0 or 10.

The result of allowing intermediate scoring for viability metrics 3a and 3b is that a
facility with only a moderate score of 5 in a single viability metric will not have a
total viability index score indicating disproportionate economic hardship. On the
other hand, a moderate score under both metrics 3a and 3b will be sufficient to
generate a viability score indicating the existence of disproportionate economic
hardship.” DOE has determined that it is appropriate that a moderate score in two
viability metrics would result in a total viability index score greater than 1. This
reflects the real-world situation where different factors may combine to produce
disproportionate economic hardship. In this regard, however, DOE notes that
these are two distinct metrics: where DOE determines an intermediate score of 5
under metric 3b on the basis of an individual special event, that same event will
not necessarily lead to an intermediate or higher score for viability metric 3a
(“RFS compliance costs eliminates efficiency gains”).

D. EPA Evaluation of Small Refinery Petitions

In evaluating a petition for the extension of an RFS small refinery exemption, EPA
determines whether the petitioner’s compliance with its RFS obligations would impose a
disproportionate economic hardship. CAA section 211(0)(9)(B)(i). EPA, in consultation
with DOE, considers the findings of the DOE Small Refinery Study (including the DOE
Addendum) and other economic factors. CAA section 211(0)(9)(B)(i1). Accordingly, as
part of EPA’s process for evaluating RFS small refinery hardship petitions, EPA asks
DOE to evaluate all of the information EPA receives from each petitioner. DOE has
expertise in evaluating economic conditions at U.S. refineries, which it used in
developing an assessment process for identifying when “disproportionate economic
hardship” exists in the context of the RFS program.

EPA considers DOE’s assessment of whether a small refinery will face disproportionate
impact in complying with its RFS obligations. The DOE analysis informs EPA’s finding
of whether “disproportionate economic hardship” exists and in turn EPA’s resulting
decision about whether to grant or deny a petition for an extension of the RFS temporary
exemption for a small refinery.!? In addition to the metrics DOE applies in assessing

% The facility must also score a 1 or higher in the structural and economic weightings index.

10 EPA also considers DOE’s analysis of a small refinery’s viability, which DOE assesses as the second
component of “disproportionate economic hardship.” DOE Small Refinery Study at 3. (“Disproportionate
economic hardship must encompass two broad components...and an effect sufficient to cause a significant
impairment of the refinery operations.”) DOE Small Refinery Study at 27, 36 (Refiner viability refers to the
ability of the refiners to remain competitive and profitable.”). In prior decisions, EPA considered that a
small refinery could not show disproportionate economic hardship without showing an effect on
“viability,” but we are changing our approach. While a showing of a significant impairment of refinery
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disproportionate economic hardship, EPA considers information petitioners submit that
documents or explains relevant economic conditions or business decisions. EPA may also
consider other publicly available information regarding the petitioner. These may inform
EPA’s evaluation regarding how “other economic factors” may cause a small refinery to
experience “disproportionate economic hardship” if required to comply with its RFS
obligations.

IL. Compliance with Petition Requirements

CSC submitted a petition to EPA dated December 30, 2016, for an extension of the RFS
small refinery exemption for the CSR for 2016.!! 12 CSC further submitted petition
supplements on January 12 and 26, February 27, and March 1, 3, 17 and 18, 2017.
Without an extension of its small refinery exemption, CSC would be required to comply
with the RFS program beginning January 1, 2016.

In support of its petition, CSC submitted financial statements, RFS compliance cost
information, and discussion of CSC’s financial and hardship situation. CSC submitted a
completed DOE survey form PI-588, which specified the factors that CSC believes
demonstrate disproportionate economic hardship.!'*> CSC also described the hardship the
refinery would face in complying with the RFS program. CSC further stated that (P) (4)

However, (b) (4)

% CSC also provided financial statements for 2016, '>'° and estimates of
its RFS compliance costs in 2016,'” absent an extension of the compliance deadline. CSC
made EPA aware of recent Calumet (D) (4)

CSC,'8 and responded to EPA questions concerning (D) (4)
19 All of this information was forwarded to DOE for
consideration in its analysis.

EPA finds that CSC has submitted all of the information required under 40 CFR
80.1441(e)(2).

operations may help establish disproportionate economic hardship, compliance with RFS obligations may
impose a disproportionate economic hardship when it is disproportionately difficult for a refinery to
comply with its RFS obligations — even if the refinery’s operations are not significantly impaired.

' The renewable volume obligations for 2014, 2015, and 2016 were established in a single rule which was
signed by the EPA Administrator on November 30, 2015. The rule establishes a series of compliance
deadlines for obligated parties to demonstrate compliance for each successive year’s RVO.

12 CSC did not petition for an exemption from RFS compliance for CSR for 2011 through 2015, Petition
dated December 30, 2016, at 1, footnote 1.

13 Petition dated December 30, 2016, at Tab A.

14 Petition supplement dated January 12, 2017, email from John Krutz, Calumet, to Greg Piotrowski, EPA.
15 Petition supplement dated March 1, 2017, CSR balance sheet as of December 31, 2016.

16 Petition supplement dated March 3, 2017, CSR income statement and CSR refinery margins for 2016.

17 Petition dated December 30, 2016, at Tab B.

18 Petition supplement dated February 27, 2017, at 1, 2.

19 Email from Bruce Fleming, Calumet, to Byron Bunker, EPA, dated March 18, 2017.
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(b) (4)
03
CSC did not provide EPA with a statement of cash flows for 2016; CSC did provide EPA

with a free cash flow analysis for the CSR for 2016.%*

CSC’s petition states:

(b) (4)

CSC’s petition also states that:

(b) (4)

The petition further states that:

(b) (4)

IV.  Application of the Criteria for Hardship Relief

EPA may extend the temporary RFS exemption for the CSR if EPA determines that the
refinery would experience disproportionate economic hardship in complying with the
RFS program. This section provides the analysis and rationale for our granting CSC’s
petition to extend the small refinery exemption for the CSR.

A. DOE’s Evaluation of the CSR

EPA asked DOE to evaluate whether the CSR will experience “disproportionate
economic hardship” in complying with its RFS requirements. EPA provided DOE all of

3 Petition dated December 30, 2016, at 3.

%4 Petition supplement dated March 17, 2017, at Tab B.
65 Petition dated December 30, 2016, at 1.

% Petition dated December 30, 2016, at 3.

67 Petition dated December 30, 2016, at 16.

15
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Ms. LeAnn Johnson Koch

Perkins Coie LLP

700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960

Subject: 2017 Renewable Fuel Standard Small Refinery Hardship Petition
Superior Refining Company, LLC

2407 Stinson Avenue

Superior, Wisconsin 54880

Dear Ms. Johnson Koch:

Calumet Superior, LLC, submitted a petition to EPA dated August 9, 2017, to extend the exemption for
the Superior Refinery for 2017.
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If you have any questions, please contact Byron Bunker of my staff at 734-214-4155.

Enclosure — Decision Document

cc: Mr. John Krutz
Vice President, Finance
Calumet Specialty Products Partners, LP
2780 Waterfront Pkwy E Dr
Indianapolis, Indiana 46214

Mr. Daniel Syphard

Legal Counsel, U.S. Operations
Husky Energy

5500 Blazer Pkwy., Suite 200
Dublin, Ohio 43017
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For
Superior Refining Company, LLC’s
Superior, Wisconsin Refinery

Contains Information Claimed by
Superior Refining Company, LL.C
To be Confidential Business Information

Office of Transportation and Air Quality
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Grant of Request for Extension of
Small Refinery Temporary Exemption
Under the Renewable Fuel Standard Program
For

(b) (4)

Contains Information Claimed by

(b) (4)

To be Confidential Business Information

Office of Transportation and Air Quality
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Mr. John R. Walter

Executive Vice President and General Counsel
Wynnewood Refining Company, LLC

P.O. Box 305

906 South Powell Street

Wynnewood, Oklahoma 73098

Dear Mr. Walter:

I am writing in response to the petition from Wynnewood Refining Company, LLC (“WRC”) for a one-

vear extensinn nf the small refinerv exemntinn far 2017 fram the reAaniremente nf the Renauwahla Fuial

from the RFS requirements through December 31, 2010. The Wynnewood Reﬁnery_ qualiﬁed as a small
refinery that was covered by this temporary exemption.

Based on the information submitted in your petltlon and after consultation w1th the Department of

Tl meeee TITYA Lo A 20 N a ___a . CITITY MY TYTan

If you have any questions, please contact Byron Bunker of my staff at 734-214-4155.

Enclosure — Decision Document
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Mr Joseph Israel

MLt PR P W o'\

Newcastle, Wyomlng 82701

Dear Mr. Israel:

s oL B oo MLy s s cave: ERR oo s ailes, i~ T 'l 1* 1.4 1 717 M P 1 = T

mm mmesspescswve ) e ne mrswesspvascss e VAAw LMVAAL VAL WACAAALSASMAAAOW TTAVAS VAAW A%A A AWML WALAWAIML TTAAL WltLauw

“dlsproportlonate economic hardship.” Pursuant to these provisions, WRC submitted a petition to EPA
dated December 29, 2017, to extend the exemption for the Newcastle Refinery for 2017.

If you have any questions, please contact Byron Bunker of my staff at 734-214-4155.





